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Prof. Carter has written, as he does, doquently and eegantly, about the lack of a spiritual
presence in our public life. To make a very small contribution to changing this, | would like to start
with a prayer. | have sdected one by Alan Paton, author of Cry the Beloved Country. It seems a
fitting one to start a career in the law.

So | ask that each of you, whatever your religion, what ever your spiritud beliefs, in your own
way, let usdl unite our hearts and minds in prayer.

Lord, open my eyesthat | may see the needs of others;, open my ears
that | may hear their cries; open my heart so that they need not be
without succor; let me not be afraid to defend the weak because of the
anger of the strong, nor afraid to defend the poor because of the anger
of therich.

Show me where love and hope and faith are needed, and use me to
bring them to those places.

And s0 open my eyes and my ears that | may this coming day be able
to do some work of peace for thee. Amen.

If you take this prayer to heart, if you say it every morning before you leave for work, if you
liveit, you will have agreat and fulfilling life in the law.

| want to thank the class of 1999 for asking me to make a few remarks, for giving me this
opportunity to make one fina plea on behaf of the poor and margindized, and to ask that they not be
excluded from this legal system that you will soon be a part of as lawyers, teachers, and policy makers,
and asjournaists who will inform the American people about their legd system.

I

Graduation is a time for the expression of thanks [l to those who contributed so much to you
being here L parents, spouses, lovers, friends, faculty. | know some of you want to express thanks to
others: to the support staffs, the secretaries, administrative assstants, those in the library who helped
you find that obscure source late one night, and the people in the computer office who helped you
retrieve that lost file, the custodial workers, who set up the chairs before an event and take them down
afterwards and have been indispensable to everything you have done here from classes to gatherings,
and the others here who make the law school function on aday-to-day basis.

Would you like to express your thanks to these people?



| encourage you to do more. | encourage you to commit yourselves to appreciate those who
will work with you during your careers as paradegas, assstants, secretaries and in other roles. |
encourage you to commit yourselves to treat them with the utmost kindness, never to lose your
temper, to throw things at them, or to abuse them in other ways. It's not necessary. It's not right.
Everyoneis entitled to be treated with dignity and respect and valued for what they do.

There are many offices U in academia, in government, in the private sector, in public interest
programs, in judges chambers U where these indispensable workers are not only not appreciated, but
abused. They are underpaid for the amount of work they do, sexualy exploited, denied health care and
other benefits, and discarded for reasons that have nothing to do with work performance. Y ou may be
in agtuation where you see these things.

For example, you may be in an office where the people who work long hours day after day are
underpaid and denied benefits, while other people making hundreds of thousands of dollars ayear, even
more, are out playing golf. Y ou will have the choice to remain silent or to spesk out.

.

There is much that can be said in praise of our legd system, but of course I am not going to
gpend time on that. This is no time for complacency, to pat oursalves on the back. It is atimeto
as=ss the chdlenges, to contemplate for a moment how you might spend a meaningful life in the law
and how you might make an important contribution to society.

During this past year, we celebrated the life and mourned the loss of a great graduate of this
law school, A. Leon Higginbotham, J. At atime when so many in our society U induding, sadly,
many prominent graduates of this law school [ advance their careers by shameless rank opportunism,
by the abandonment of their principles and their friends when convenient, and the betrayd of ther
closest aids and supporters, Judge Higginbotham, like Thurgood Marshall, Charles Hamilton Houston,
and so many others who were engaged in the struggle for equdity in the courts, is an example of atrue
hero in the law.

Judge Higginbotham was the son of a father who was a laborer and a mother who was a
domestic. He had thrust upon him at birth the enormous burdens that are imposed on African
Americans U the many vestiges of davery, including the government-sponsored oppression and the
intense and passionate hatred felt toward members of his race by so many. He accepted that burden
with courage and dignity to become a great judge, agreat lawyer, historian, teacher and mentor.

| hope you had an opportunity to hear him speak while you were here, perhaps at the Arthur
Liman Memoria Lecture last year or at the law journa banquet afew years ago. | hope you heard that
beautiful, deep voice, telling wonderful Sories of aremarkable life:

- about leaving Purdue after complaining in the midst of a very cold winter to the President of



the University about the complete lack of heat in the attic of a house where the black students lived,
and being told by the Presdent to either accept things as they were or leave; young Leon
Higginbotham left;

- about coming to Yale law schoal in the fall of 1949, one of only three black studentsin his
class,

- of being unable to find legd work in the summers of law school because no firm would hire
him, and working summers in 110 degree temperatures behind a blazing hot asphalt machine from 7 in
the morning to 3 in the afternoon, and then working the night shift at a New Haven brass mill;

- of his awe and ingpiration watching, in the spring semester of his first year, Thurgood
Marshdl argue Sieatt v. Painter before the Supreme Court, the case that chalenged the refusd of the
Univergity of Texas law school to admit African Americans.

Judge Higginbotham was fond of spesking about the ultimate judgement that would be
rendered by the "high court of history." He cared passionately about equa justice. He pointed out that
"the law and its instruments are shapers; they can be used to diminate injustice or to sustain it." "The
law," he once said, "masks an extraordinary amount of cruelty. You have to find ways to penetrate it."

And we might honor his memory today by thinking for a moment of how much there is l€ft to do to
achieve equa justice in our courts.

A.

The Code of Hammurabi said that the purpose of the law is to protect the weak from the
powerful. This notion was echoed by Justice Hugo Black, who saw the courts as havens of refuge for
those who are weak, outnumbered, and unpopular. 1n 1956, Justice Black wrote in the case of Griffin
v. lllinais, "There can be no equal justice where the kind of trial a[person] gets depends on the amount
of money he[or she] has."

If you expressed those sentiments to anyone with even with the most superficia knowledge of
our justice system today, they would laugh. Law does not protect weak from strong. It is used by the
strong to keep the weak in their place. And we all know that the kind of tria, the kind of justice U
indeed, whether one getsto court at al [ depends upon the amount of money he or she has.

We have never had equal justice in the courts, but it has aways been a fundamental aspiration
of our legd system and our society, a statement of the kind of legd system we want to have, and the
kind of society we want to become.

Accessto alawyer isindispensable to having one's day in court. But today, most people in our
society cannot afford alawyer for acivil or acrimina matter. The American Bar Association recently
released a survey that found that 68 per cent of the respondents disagreed with the statement, "It is
affordable to bring acase to court.” And | expect that most of the other 32 per cent have not checked



recently on the cost of alawyer.

Legd services programs, funded by the federa government, and some states, made a start on
ddivering on the promise of equa justice. The Supreme Court, made a Sart toward equa justice over
35 years ago in Gideon v. Wainwright, holding that a poor person accused of a crime is entitled to a
lawyer when hisor her freedom is at stake.

But Congress has decided that various classes of people L among them immigrants & prisoners
U are not entitled to representation by legal services lawyers. Congress aso decided that poor people
who do receive representation from lega services lawvyers will be represented by lawyers who operate
under redtrictions that do not agpply to lawyers representing anyone else. Lawyers with lega services
programs operate under a whole host of restrictions. For example, they cannot chalenge welfare
regulations, they cannot bring class action suits.

Congress dso eiminated funding for programs that were attempting to provide legdl
representation for the 3,500 men, women and children on death row at the stages of review where no
lawyer isprovided. And the promise of Gideon has never been redlized. Courts have held that lawyers
who are adeep, drunk, under the influence of drugs, or fall completely to investigate and defend their
clients are sufficient "counsd" for purposes of the Sixth Amendment.

Denying lawyers denies people access to the legd system. What Congress has doneis only one
part of adisturbing trend to deny the poor any access to the courts by smply denying them lawyers.

In Louisiana, when corporations were accused of pollution, they didn't defend their actions.
Instead, they got the Louisiana Supreme Court to prohibit the law school lega clinic from representing
those affected by the pollution. They sought to avoid reaching the merits of the dispute by denying
lawyers to those injured and thus deny them access to the courts. The Arizona legidature passed
legidation prohibiting the clinic at the law school from representing prisoners.

Apparently there is a fear that if poor people get lawyers, the next thing they will want is
justice.

A person rotting in jal, subject to degradation and abuse, denied medica care, subject to
repeated rapes and mistreatment L adl violations of the Condtitution under even the most redtrictive
view of it, except, perhagps for the view of Justices Thomas and Scdia L can go to court and obtain the
protections of the condtitution if he or she can afford a lawyer. But poor people who suffer these
congtitutional violations will continue to suffer them because they have no lawyer and no access to our
legd system.

1. See Hudson v. McMillan, 112 S.Ct. 995, 1004-11 (1992) (Thomas, J., dissenting) (expressing the view that the beating
of a prisoner, who has his feet shackled and his hands cuffed behind his back, by two guards did not constitute a violation of
the Eighth Amendment's prohibition of cruel and unusual punishment). See also A. Leon Higginbotham, Jr., Justice Clarence
Thomas in Retrospect 45 HASTINGS L.J. 1405. 1424-27 (1994) (criticizing Justice Thomas' dissent in Hudson).



A wrongfully convicted person with money can petition the courts for review of his or her
conviction and sentence, and obtain release. But most poor people cannot obtain review of their cases
without the help of alawyer. Without lawyersthey are left to languish in prison, even though they may
have been uncongtitutionally convicted and be entitled to release.

Sometimes a poor person stands aone at the bar of justice, as did Exzavious Gibson, a man
condemned to death in Georgia, with an IQ in the 80s, who stood before a judge, bewildered, at the
first hearing for review of his case. The judge asked him if he was ready to proceed. Gibson replied
that he needed a lawyer. The judge explained that he was not entitled to a lawyer and asked whether
he would like to "put up" any evidence he had. Gibson replied that he didn't know what to do; he
needed alawyer.

Nevertheless, the judge proceeded with the hearing. The state was represented by an assstant
attorney generd who specidized in capita habess corpus cases. After his former attorney had been
cdled as awitness againgt him, Gibson was asked if he wanted to cross examine. Again, Gibson asked
for a lawyer. Again, the judge ignored his request. Gibson had no idea how to conduct a cross-
examination.

Gibson tendered no evidence, examined no witnesses, and made no objections. The judge
denied Gibson rdief by signing an order prepared by the attorney generd's office without making a
single change. The Georgia Supreme Court upheld the denid of relief last February.

How can we claim to have equa justice - when lawyers are denied to those most in need of the
protections of the law?

With enough money one can get an adequate defense. One example is provided by a repeat
offender, the Roya Caribbean Cruise Lines, which engaged in a fleet-wide conspiracy of releasing oily
waste in the oceans. The Cruise Line ultimately pleaded guilty to conspiracy and obstruction of justice,
paid afine and promised the dumping would never happen again. The very next month, it was caught
doing the same thing again, discharging oily waste and creating false records to cover it up. It recently
entered more guilty pleas to making fase statements to the coast guard and paid another fine.

What interested me was not the corporate irresponsibility, the blatant violation of the promise
that had been made, and the efforts to concedl violations of the law, but the legal representation that
Royd Caribbean received. The Cruise Line was represented by two former Attorneys Generd of the
United States, Elliott Richardson and Benjamin Civaetti, and two former Justice Department
environmenta chiefs. And that was only the top echelons of the legd team. |s there anyone here that
doesn't think money had something to do with it? Could the case againgt Roya Caribbean redly have
been so complicated that they needed al that legd firepower?

Compare the representation that Roya Caribbean recelved with the representation provided to
three men in Houston, Texas, Carl Johnson, Cavin Burdine, and George McFarland, who faced not a



fine, but the loss of their lives. All three were represented by lawyers who dept through ther trias.
The Houston Chronicle described one of the trids asfollows:

Seated beside his client . . . defense attorney John Benn spent much of Thursday
afternoon'stria in apparent deep deep.

His mouth kept falling open and his head lolled back on his shoulders, and then he
awakened just long enough to catch himsdlf and st upright. Then it happened again.
And again. And again.

Every time he opened his eyes, a different prosecution witness was on the stand
describing another aspect of the [case againgt his client, George McFarland].

When [the judge] findly caled arecess, Benn was asked if he truly had falen adeep
during a capitd murder trid.

The 72-year old longtime Houston lawyer explained: "It's boring,"

This performance does not violate the Sixth Amendment right to counsd, the trid judge explained,
because, while the Sixth Amendment guarantees the right to a lawyer, it does not guarantee that the
lawyer has to be awake. This gives new meaning to what it means to be represented by the "dream
team." And | suppose you could say that judge exemplified what it is to be a strict constructiondist.
The convictions and desth sentencesin dl three cases were upheld on gpped. Carl Johnson was put to
death in 1995.

These are only three of most the pronounced examples of scanddous qudity of lega
representation provided poor people accused of crimes, people who supposedly are guaranteed a
lawyer by the Congtitution. What does it say about our commitment to equa justice, to the rule of law,
when judges, courts and legidatures are engaged in the wholesale violation of the congtitutional
requirement, established in Gideon, to provide lawyers to poor people accused of crimes? Thisis not
about whether one is for capital punishment or againgt it or whether one is tough on crime. Thisis
smply about fairness, due process, equd justice.

In the crimind justice system today, it is often better to be rich and guilty than poor and
innocent. And that is not equd justice.

B.
We are fdling far short of equd judtice in including people of dl races, backgrounds, in our
court system.  Judge Higginbotham warned us:

The impact of our heritage of dave laws will continue to make itsdf felt into the
future. For there is a nexus between the bruta centuries of colonid davery and the
racid polarization and anxieties of today. The poisonous legacy of legdized



oppression based upon the matter of color can never be adequately purged from our
society if we act asif dave laws had never existed.

Throughout his life he reminded us that our history of davery and legalized oppression has |eft
us without African American judges, lawyers and law professors. But despite the efforts of Judge
Higginbotham, Thurgood Marshdl and many others, our lega system remains the ingtitution least
affected by the civil rights movement, and here too, we are going backward, not forward.

It iswell established that an African American is more likely than a white person to be stopped
by police, to be arrested, to be put in chokehold, to be denied bail, to be convicted, and to be sentenced
to harsher pendty.

The Atlanta Congtitution conducted a study of every sentencing since 1990 in Georgia U
where the Confederate battle flag is ill displayed in courtrooms, a flag adopted as the state flag by
Georgias legidature to show its defiance to Brown v. Board of Education. The Congtitution found
that a white person is 30 to 60 percent more likely than blacks to get probation instead of jail time.
This was true among people with similar prior crimina records. That has something to do with a
judiciary that includes very few African American judges.

In our two of our largest and most diverse states, Cdifornia and Texas, we are moving toward
alegd system that is even less representative than the one we have now. In Texas, 12 percent of the
population is black, but only 3.4 percent of the lawyers are black. Twenty-five percent of the
population is Hispanic, but only five percent of the state's lawyers are Hispanic.

The Texas Supreme Court, which handles civil métters, has a plague outside its courtroom
with the Confederate flag and a quote from Robert E. Lee. It has never had a black member. It has
one Hispanic judge among its nine judges. The Texas Court of Crimina Appeds, located in the same
building, has a plague beside its courtroom saying that the building is dedicated to Texans who served
the Confederacy. That court has no African American or Higpanic judge among its nine members.

Of dl the courts in Texas U appdlate, trial, and statutory [l only eight percent of the judges are
Hispanic and only three percent are African American.

And there is every reason, as Judge Higginbotham repeatedly pointed out, that there will be
even less representation of racia minorities in the future. Since the United States Court of Appedls for
the Fifth Circuit decided Hopwood v. University of Texas, there has been a dragtic decline in African
Americans and Hispanics a Texas law schools.

Last fdl, the Univeraty of Texas law school had only 8 black and 30 Hispanic students in its
first-year class of 455. The year before, there were only 4 blacks in a class of 468. Similarly, in
Cdifornia, after passage of Propogtion 209, the number of African Americans entering Bodt Hall
dropped to one last year and nine this year, down from 20 in 1996. The UCLA law school has so few
black law students that the Black Law Journal moved from UCLA to ColumbiaLaw Schoadl.



Someone wrote in an article in the New York Times Magazine a couple of weeks ago, and
others have sad, that it doesn't matter that African Americans cannot get in Boalt Hall or UCLA.
They can go to Riversde. When | read that | was reminded of Judge Higginbotham's description of
Thurgood Marshdl's argument in Swveatt v. Painter.  The question was put to Marshdl, why do blacks
need to go to the University of Texas law school? Why can't they go to their own law school or some
other law school?

Thurgood Marshdl responding by pointed out the number of members of the Texas legidature
who were graduates of the Universty of Texas Law School, the governors, senators, and
representatives in Congress that had gone to the University of Texas Law School, and then, looking at
Justice Tom Clark, pointed out that even a member of the United States Supreme Court was a
graduate of the Univerdgity of Texas law schoadl.

The point that Justice Marshall made then is equdly vaid today, as everyone in this graduating
class knows L that attendance at certain law schools, participation on law journals, and serving as
judicid law clerk opens doors and provides opportunities that might not otherwise be there. That is
one reason there is so much concern that the current members of the U.S. Supreme Court have had
only seven African American law clerks out of atotd of 428.

This underrepresentation of African Americans, Hispanics and other racid groups in the legd
profession and on the bench should concern dl of us. Non-Hispanic white people will be less than 50
percent of the populations of Texas and Cdiforniain afew years, and our country is becoming more
diverse. Hopwood is being urged in other courts. The proponents of Proposition 209 are advocating
its obj ectives throughout the country.

Isit not in everyone's interest for courts to reflect the population? Are our courts ever going to
be seen as credible and legitimate, are their decisons going to be respected, if whole segments of the
population are excluded from participating?

We know pluraism helps courts in making decisons. Look at the tributes to Justice Marshall
by Justices O'Connor and Justice Kennedy.? It was clear that conversations with Justice Marshall
exposed them to aworld they did not even know existed.

In too many communities in our country, the police are seen not as protectors, but as an army
of occupation; courts are seen not as ingtitutions to be revered, as indtitutions that protect rights, but as
oppressors - that lock up the young black men for excessve periods of time.

There will be a reckoning during your careers. If we continue in the direction we are going
now L denying lawyers to those who most need them, perpetuating the exclusion of African Americans

2. See Sandra Day O'Connor, Thurgood Marshall: The Influence of a Raconteur, 44 StaN. L. Rev. 1217 (1992); Anthony
M. Kennedy, The Voice of Thurgood Marshall, 44 STAN. L. Rev. 1221 (1994).



and other racia minorities from postionsin the legd system, there will come atime it will be necessary
to sandblast the words "Equal Justice Under Law" off the Supreme Court building. It may become so
obvious that we have to admit that our courts are like the skyboxes at the stadiums, built with taxpayer
money, but a luxury only for the wealthy. It may be necessary to tell the American people, the courts
are for Roya Caribbean Cruise Lines, for Charles Keating, for Phillip Morris. But for those with no
money? Sorry, no justice for you.

Perhaps during your career at the bar, we will take down the scales of justice that you see at so
many courthouses and law firms and replace them with decals that read "The American Express Card
iswelcome here."

[1.
It is your job to see this does not happen. You now become the trustees of justice. It isa
sacred trust. And you cannot escape these issues.

As a corporate lawyer, you may make hundreds of thousands of dollars a year, even over a
million a year, you can be isolated from the problems of society so that you never see them, never hear
about them, but your security and your ability to help your clients will eventudly be threatened if the
American people see the court as only for the rich and powerful.

As a law professor, you can develop the greatest, most perfect theories about how the law
should be applied, produce the most outstanding scholarly articles, but it means nothing if the courts
have no integrity, if the kind of justice a person gets depends upon the amount of money she or she has.

As a policy maker, you may develop the best policy ever concelved anywhere, but it will mean
nothing if thereisno rule of law, if the courts lack credibility and legitimacy.

You can be the fairest and most ethical prosecutor that ever prosecuted a case, but the
adversary system will not work if the poor are represented by lawyers paid token amounts and denied
the resources need to investigate cases and prepare defenses.

And if you do nothing, you will be taking a podtion. Slence and indifference contribute
immensdly to the injustices that exist and the trend toward a less representative legal system that is not
avallable to those most in need of its protections.

Justice will not come until those who are not hurt are just as indignant as those who are.

Many of you came to this law school with dreams - to make the world a better place. Your
dreams may be the only hope for equd justice for many in our society. The legidatures are unwilling to
pay for it; the courts are unwilling to order it. But as you step out of thislaw school, your dreams run
into the redity that one needs to make a living, the redlity that we live in a society obsessed with
money, power and gpproval of thosein power.



Judge Higginbotham would remind you that high court of history will look a more than how
much money you made, how much power you gained, how much acceptance you redlized.

| started out my career in the law representing poor people in the coa fields of Appalachia
There was a nurse there who treated and comforted the sick. Most of her patients did not have doctors
because too many members of the medical profession, like members of the legd professon, were
somewhere ese in the pursuit of money. A doctor from the university medica center would come by
from time to time to dedl with the most serious cases.

After one vist, being enormoudy impressed by the work of the nurse, he said to her, you
should go to a gresat teaching hospital, where you could live in a nice house instead of that shack back
in the hollow, in a city where you enjoy culture and socidize with interesting people. God knows you
deserveit. Andthe nursereplied, "Wdll, if God knows, that's good enough for me."

She had learned a lesson we do not learn in law school; in this one or any other. But it isa
vauable lesson, and if you learn it, if you continue to dream the dreams that brought you here, some of
you will find that law is a caling U like the ministry, like teaching in eementary school, like caring for
the hedlth of sick people in Appaachia. Y ou will be very fortunate indeed to find alife in the law that
is fulfilling and meaningful as you [ as Oliver Wenddll Holmes said U'wear your heart out in pursuit of
the unattainable.

| hope that, whatever path you take in your lives that follow this ceremony today, when you
look back, 50 years from now, on your life, you will see that you opened your eyes and your heart to
the needs of others, that you were not afraid to stand up for the weak and the poor, and that you
continued to live the dreams that brought you here, and particularly the most fundamental dream of our
society and our legd system, described so beautifully by the great poet Langston Hughes:
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Therésadream in the land.
With its back againgt the wall.
By muddled names and strange
Sometimes thisdream is cdlled.

There arethose who clam
This dream for theirsaone U
A sin for which, we know,
They must atone.

Unless shared in common
Like sunlight and like air,
The dream will diefor lack
Of substance anywhere.

The dream knows no frontier or tongue,
The dream no class or race,

The dream cannot be kept secure

In any one locked place.

This dream today embattled,
With its back againgt thewall U
To save the dream for one

It must be saved for ALL.

3. Langston Hughes, Dream of Freedom, in GooD MORNING REVOLUTION: UNCOLLECTED WRITING OF SOCIAL PROTEST BY
LANGSTON HUGHES 170 (Faith Berry, ed., 1992).
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