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There is a call to us, a call of service--that we join with others to try to make things better in this world.
-Doro thy Day [FN1]

I have known men charged with crime in all walks of life . . . when you come to touch them and meet them and know
them, yo u feel the kinship b etween them and yo u . . . .

I have friends throughout the length and breadth of the land, and these are the poor and the weak and the helpless,
to whose cause I have given voice.

-Clarence Darrow [FN2]

*444 I. Introd uction: A Hostile Climate for Crim inal Defense Lawyers and our C lients

Criminal defense work is an increasingly difficult undertaking in these harsh times. Blame is a favorite pastime.
Vengeance follows close behind. Compassion for those who commit wrongdoing ou t of misfortune seems either
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nostalgic or naive. Instead , there is a universal call for ind ividual accountability; wrongdoers ought to be held strictly
respo nsible fo r their actions, no matter the circumstance. [FN3]

Along with blam e and venge ance com es a lust for punishment. The public cannot seem to get enough of it. [FN4]
The United States is building prisons at a record pace. If the current trend continues, the number of Americans behind
bars will soon surpass the number of students enrolled full-time in four-year colleges and univers ities. [FN5]
Incarceration remains a popular solution for a wide array of so cial pro blems. [FN6] As one crimino logist has noted , “‘jail
has become the social se rvice agency of first resort.’ [FN7]

*445 If prison s were not enough, there is the ever-p opular death penalty. [FN8] For so me p rosec utors, every
homicide is a capital case. [FN9]
The few pro secuto rs on the “other side”--those who have been long-standing
opp onents of the death penalty--seem to be changing their mind s [FN10] or getting out of the pro secution business
altogether. [FN11] Politicians and judges oppo sed to the death penalty are practically an endangered species; they pay
a steep political price if they stick to their principles. [FN12]

It is not that those accused or convicted of crime have never before been reviled or reproved. Prior to the advent
of penitentiaries in America in the nineteenth century, there were all sorts of cruel punishm ents inflicted upon convicted
criminals, including whip ping, *446 branding, mutilation, being put in the stock s, and execution. [FN13] Of course, these
practices did not oc cur only in this country. [FN14]

Criminal lawyers cannot escape the scorn heaped upon our clients. Some see us as indistinguishable from those we
represent. James Kunen's cleverly titled book “How Can You Defend Those People?” [FN15] captures the cocktail party
experience of criminal defense lawyers everywhere. How many times must we face this question and be forced to respond
with equanimity and charm? [FN16] Th e pre sump tion is that there is something wrong with “those people” and
something wro ng with those of us who stand by their sides.

Unfortunately, it is not just our parents' friends at random social gatherings who think this way--it is our friends.
It is the people with whom we have grown up, gone to college, and even gone to law school--a sad sign of the values
being taught in the legal academy. [FN17] After they realize we are defenders and not district attorneys (the uninformed
somehow find the two terms confusing), there is, at best, a kind of grudging resp ect for how tough the work is and for
doing something “d ifferent.” [FN18] There is seld om a dmiration. [FN19] Mo re and more, when they come to understand
that we re prese nt our clients pro udly and zea lously, [FN20] no matter the accusation, there is contempt.

*447 A. Rece nt Scholarly Criticism

This pheno menon is no different in acad emic circles. W hat is surp rising is that, in academia, much of the recent
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criticism of criminal defense lawyering is coming from progressive legal scholars, not co nserva tives. [FN21] Defense
strategies and tactics that ha ve trad itionally been regarded as consistent with the ethic of “zealous advocacy” [FN22] are
now being attacked as o verly aggressive , immo ral, or inse nsitive. [FN23]*448 Those of us who are defense lawyers find
ourse lves co nstantly having to explain or justify our role. [FN24]

Two especially disturbing critiques of criminal defense advocacy by progressive scholars, each of which has some
appeal to the general public in the wake of the O.J. Simpson case, [FN25] are offered by William Simon and Anthony
Alfieri. [FN26] In Simon's article, T he Ethics of C riminal Defense, [FN27] he argues that defense lawyers routinely
engage in overly aggressive and “ethically questionab le” practices--such as delaying a case in order to frustrate
government witnesses, presenting perjured testimony by defendants, [FN28] and embarrassing or blaming *449 alleged
victims--for no compelling reaso n. [FN29] He rejects the argument that criminal defense is “different” from other kinds
of law practice and therefore justifies a more aggressive level of advo cacy. [FN30] He dismisses as empty rhetoric the
suggestion that the state is an eno rmously powerful adversary that needs to be kept in check because he believes there
is no “state,” only “harassed, overworked bureaucrats.” [FN31] With a snap of his fingers, Simon reduces the vast
resources of the police and prosecutio n, with all its attendant agencies and offices, to the image of Larry Kramer, the
endlessly burd ened prosecuto r in Tom W olfe's Th e Bonfire o f the Vanities. [FN32] Defense lawyers have the reso urces,
public adulation, and pricey Italian suits of O.J. Simpson's “dream team.” [FN33] This, of course, is rarely the reality.
[FN34]

Alfieri's critique is more complicated than Simon's. He has no ob jection to zealous advocacy on behalf of criminal
defendants, [FN35] as long *450 as the advocacy does not perpetuate “dominant narratives” [FN36] about race, or
“exploit racial difference.” [FN37] He ackno wledges the high risk of “state violence” [FN38] in the criminal justice
system but is less concerned with the power of the state to prosecute individuals than with the power of prosecuted
individuals to injure the com munity. [FN39]

Alfieri looks at a novel defense theo ry [FN40]--diminished capacity under a “group contagion” [FN41] theory of
mob violence--presented by lawyers on behalf of two African-American men prosecuted for crimes arising out of the
violent aftermath of the Rodney K ing verdict in Los Angeles in 1992. He argues this criminal defense strategy
perpetuates racism because it fosters the stereotype of black men as deviant and out-of-contro l. [FN42]*451 Alfieri wants
criminal defense lawyers not only to defend the subordinated from the po werful, [FN43] something he acknowledges
is a great burden, [FN44] but also to combat ignora nce and ad vance racial harmony in the pro cess. [FN45] W hen we fail
this Herculean challenge, we are again singled out in the criminal justice system--hardly a model of enlightened
“race-consciousness” [FN46]-- for blam e. [FN47]

B. No Mo re Apologizing

Must we as criminal defense lawyers defend ourselves as well as our clients as the accusations mount? The charges
are tiresome and unceasing. Sometimes the critique of our professional role is a thinly veiled attack on our personal
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integrity. What the critics really mean to say is that, on the whole, criminal defense lawyers are dishonorable or
disreputable, immoral or amoral, manipulative or heartless--and now, according to Alfieri, racist or complicitous in the
face of racism.

Criminal defense lawyers should stop apologizing for their work. T here is no nee d to explain, justify, or de fend it.
The easy answer, as many scholars have pointed o ut, is that defense law yers are an imp ortant part of the adversary
system. [FN48] W e think this answer, *452 notwithstanding its near universal acceptanc e, [FN49] dam ns defenders with
faint praise. There is a more profound basis for criminal defense work than its systemic role, one that is older and runs
deeper than the Anglo-American adversary system.

In this article, we will argue that criminal defense wo rk is not merely necessary, but noble. Criminal defense
work--especially indigent criminal defense, the work of public defenders--is consistent with the most fundam ental Jewish
and Christian teach ings and tradition s. W e will argue that crim inal defense law yers, whe ther co nsciously or not, are
drawn to the work because of deeply held values and convictions, and that criminal defense work is, indeed, a high moral
calling. [FN50]

C. A Personal Disclosure

As our path to writing this article has been both scholarly and perso nal, we think it is important to disclose something
about our individual backgrounds and perspectives. Both of us are die-hard criminal defense lawyers for the indigent.
One is a former public defender now teaching law students and p ostgraduate fellows at Georgetown's criminal defense
clinic; the other recently com pleted Geo rgetow n's postgraduate fellowship in criminal practice and clinical teaching and
is embarking on a career as a public defender.

*453 Neither of us is a religious scholar or even a religious person. Indeed, as adults, we have both been somewhat
hostile toward organized religion and can readily point to the long list of atrocities perpetrated in the name of religion
(and in the name of God). Admittedly, there is a paradox here. We have found inspiration in the faith traditions we too
often consider hypocritical. Even though we have not embraced religion, we find ourselves pow erfully influenced by it.

Abbe Smith, a “child of the sixties,” [FN51] came to crim inal defense work because of political and ideological
convictions. [FN52] Although she grew up in a R eform Jewish family, she is best described as a secular Jew with a strong
ethnic identity. Like many Jews of her generation, her sense of Jewishness comes more from the Jewish tradition of social
justice activism--by childhood heroes like Emma Goldman, Louis Brandeis, Andrew Goodman, and Michael
Schwerner--than religious study or observance.

Although he is a child of the seventies and eighties, William Montross has the soul of a sixties activist. A framed
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and autographed picture of William Kunstler hangs on his office wall. He became a lawyer because of a commitment
to social change. An alter-boy-turned-atheist, Montro ss was p rofoundly influenced by a Jesuit professor in college who
taught tha t mora lity and ethics were not merely the substance o f religion, b ut part o f our sha red humanity.

This article may seem a strange undertaking for a secular Jew and a lapsed Catho lic. The read er might well wonder
what has prompted us to seek support from texts and traditions from which we have previously recoiled--and to do so
together. W hile there is, no doubt, a more complex answer that acknowledges our joint and individual evolution from
persons of some faith to persons of little faith to persons somehow capab le of writing about faith, what brings us together
is a shared understanding about our life's work. In the course of writing this article, neither of us resolved our equivocal
relations to our very different religious traditions, but we found much comm on ground (between each of us and our own
religious teachings and traditions, and between the teachings and traditions of Judaism and Christianity).

In this article, we use religious text--the stories and passages in the Jewish bible, the Mishnah, the Talmud, and the
Christian scripture--as part of a folk tradition. We do not purport to engage in strict scriptural interpretation. We are
not equipped to do so. The stories and passages upon which we rely-- each of which is complicated and has produced
a *454 substantial body of scholarly interpre tation--speak to us as crim inal defense law yers. For many reasons, they
provide motivation, inspiration, and solace.

In exploring the connection between Jewish and C hristian values and crimina l defense work, we d emo nstrate in Part
II of this article that criminal defense is largely indigent criminal defense, and that criminal lawyers are po or peop le's
lawyers. In Part III we examine the link between Jewish and Christian teachings and criminal defense. In Part IV we
look at the influence of contemporary Jewish and Catho lic activism on criminal d efense advo cacy. Finally, in Pa rt V
we propose an ethical framework for zealou s criminal defense ad vocacy which is dra wn largely from virtue ethics.
W ithin this framework, we address the hard questions for criminal defense: the alleged excesses of zealous
advocacy--unbounded zeal and the subversion of truth; the relationship between defense lawyer and alleged victim; the
representation of the guilty and violent; and sustaining a career in indigent criminal defense.

II. Criminal Lawyers are Poor Peo ple's Lawyers

The people who go to jail are almost always poor people--people who have no other place to live . . . . When
times are hard , then you find large numb ers of p eop le who go to jail who would not otherwise be in jail . . . .
First and last, people are sent to jail because they are poor.

-Clarence Darrow [FN53]

Gideon was a fifty-one-year-old white man who had been in and out of prisons much of his life. He had served time
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for four previous felonies, and he bore the physical marks of a destitute life: a wrinkled, prematurely aged face, a voice
and hands that trembled, a frail body, white hair. He had never been a professional criminal or a man of violence; he
just could not seem to settle down to work, and so he had mad e his way by gam bling and occasio nal thefts. Those who
had known him, even the men w ho had arre sted him and those who we re now his jailers, considered G ideon a perfectly
harmless huma n being, rather likeable, but one tossed aside by life. Anyone me eting him for the first time would be
likely to regard him as the most wretched of men.

-Anthony Lewis [FN54]

*455 For the Lo rd listens to the needy, and does no t spurn His cap tives.

-Psalms 69:34 [FN55]

It is clear that the majo rity of those accused o f crime are po or peop le. [FN56] The p ercentage o f poor am ong those
convicted of crime is even greater. [FN57] Consequently, most lawyers who represent criminal defendants are either
pub lic defenders o r court-appointed counsel. [FN58] Mo reover, the prevalence of public defenders and court-appointed
counsel in crim inal court app ears to be on the rise. [FN59]

The c lients of criminal d efense lawyers are not only predominantly poo r, but they are also disproportionately
nonwhite. [FN60]This is not *456 surprising in view of the composition of the urban poo r in this country. [FN61] The
United States currently has the highest child poverty rate am ong industrialized nations, [FN62] and most of the poor kids
are either African-Am erican or Latino. [FN63]

The war on drugs has certainly contributed to the massive influx of poor nonwhites into the criminal justice system.
[FN64] In 1990 the incarceration rate for black males in the United States was five times higher than the incarceration
rate for black ma les in So uth Africa. [FN65] One report has predicted that, if the war on drugs persists and we continue
to incarcerate minorities at the current rate, by 2020 the African-American and Latino prison population will be five times
greater than the current prison populatio n for all races. [FN66]

Although people bec ome pub lic defenders fo r a wide variety of reaso ns, [FN67] there is no denying that pu blic
defenders are poverty lawyers. The clients of public defenders often have a host of poverty-related problems--of which
the criminal charge may or may not b e the most urgent. [FN68] Like other po verty lawyers, we never seem to have the
resou rces we need. [FN69]

*457 Indigent criminal de fense lawyers labor in the low est courts of the land, [FN70] where the air is thick with
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worry and fear, and the halls are lined with the aggrieved and the adamant. This is clearly a gathering place for poor
people; it has the smell and feel of so many places to w hich they are shunted. [FN71] Everyone knows that a dank
holding cell lurks just behind a respectable, wood-paneled courtroom.

We meet with our clients in these holding cells and in jails and prisons. W e wande r through the pro jects, the ghettos,
and the crumbling neighborhoods where our clients live [FN72] to track down witnesses, view crime scenes, and talk
with family members. In a time of increasing social neglect, we meet with overb urdened social workers, case workers,
mental health workers, and probation and paro le officers--those who minister to the poor in the dreary, crowded waiting
rooms, ma ke-shift offices, and so up kitchens to which o ur clients se em forever resigned. [FN73]

Criminal defense lawyers minister to the poor and the o utcast much as Jesus d id. [FN74] Sometimes we are trial
lawyers fighting for an acquittal or lesser sentence. More often, because most cases do not go to trial, [FN75] we are a
kind of companion [FN76] to the poor accused. M any crim inal *458 lawyers conduct their law practice in terms similar
to the way poverty lawyers [FN77]-- and ministers [FN78]--cond uct their p ractices. [FN79]

In sum, when we speak of criminal defense lawyers, we mo stly mean indigent criminal de fense lawyers, because
crime and p overty so often go hand in hand . [FN80]

III. Criminal Defense as Rooted in Jewish and Christian Teachings

Speak up for those who cannot speak [for themselves], for the rights of all the unfortunate. Speak up and
judge fairly; defend the rights of the poo r and need y.
-Proverbs 3 1:8-9

For he saves the needy who cry out,

the lowly who have no helper.

He cares about the poo r and the needy;

He brings the needy deliverance.

He redeems them from fraud and lawlessness;
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the shedding of their blood weighs heavily upon him.

-Psalms 72:12-14

Let My people go.

-Exodus 8:16

A. Abraham, Moses, and Esther: Giving Voice to the Damned

The Bible depicts three figures who embody essential qualities of the criminal defense lawyer: Moses, Abraham,
and Esther. Each was a champion of the oppressed and damned, and each gave voice to those who otherwise might not
have been heard. The stories of these three are complex and have been the subject of considerable interpretation. They
have also been recognized as sources o f inspiration. [FN81]

*459 Abraham was a “zealous advocate” [FN82] who, like a criminal defense law yer, often struggled alone to
convince God about the righteousness of his cause. When God decided to destroy the people of Sodom and Gomorrah
because “[t]he outrage of Sodom and Gomorrah is so great, and their sin so grave,” [FN83] Abraham stood alone and
bravely challenged the “ultimate Judge.” [FN84] “‘Will You sweep aw ay the innocent along with the guilty?’ “ [FN85]
Abrah am beseeched . “‘Shall not the Judge o f all the earth deal justly?’ “ [FN86]

Abraham fought for strangers and his own people, the wrongdoer and the innocent, and the bad and the good.
Employing a skillful argument, he convinced God to forgive the city for the sake of fifty, forty-five, forty, thirty, twenty,
and finally ten “righteous people.” [FN87] He fought against harsh punishment born of anger and pleaded for m ercy.
“‘Oh let not my Lo rd be angry,’“ [FN88] implo red A braham. H e also p leade d for justice. [FN89]

Like the public defender who rejects the affluence of high-level corporate law practice [FN90] in order to serve the
indigent, Moses sacrificed a life of privilege and wealth in Pharaoh's household to represent the slaves. He fought for
the slaves before Pharao h, his former bene factor. He allied him self with those who were in “cruel bondage” [FN91] and
whose *460 “spirits [were] crushed,” [FN92] and he became their voice and leader. Like many defenders, Moses urged
Pharaoh to “‘let my people go.’ “ [FN93]
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Like Abraham, Mo ses had the courage to stand up to the supreme Judge in the desert when God was about to destroy
the Hebrews for idolatry. Even though Moses was furious at the Israelites' grave sin of worshiping the Golden Calf, he
defended his peo ple against God's fury. [FN94] When God told Moses that He would destroy the Hebrew people, [FN95]
Moses reminded God of His enormous power and counseled restraint and forgiveness: “Moses implored the Lo rd his
God, saying, ‘Let not Your anger, O Lord , blaze forth against Your people, whom Y ou delivered from the land of Egypt
with great power and with a mighty hand . . . . Turn from Yo ur blazing anger, and renounce the plan to punish Your
peop le.’“ [FN96]

W hen G od tried to seduce M oses away from his co mmitment to those he represented with the pro mise that He w ould
“‘make of [M oses] a great nation,’ “ [FN97] Moses would not forsake those who placed their trust in him . [FN98] He
told God that if God would not forgive the Israelites' sin, he would rather not be known as having played a role in the
history of his people. If God would not forgive the Jews, God should “‘erase me from the record which You have
written!’“ [FN99]

Muc h later in histo ry, Esther risked her life and privileged status in order to appeal to King Ahasuerus on behalf of
the Jews. [FN100] Her actions were like the criminal lawyer who persists in petitioning a federal court for a writ of
habeas corp us on b ehalf of an unfairly convicted p risoner in the face of ho stility, [FN101] or the lawyer who risks *461
physical safety or professiona l ambitions in the repre sentation of unp opular clients. [FN102]

The story o f Esther is well-known am ong J ews because it is the source of the festival of Purim . [FN103] King
Ahasueru s, who “reigned over a hundred and twenty-seven provinces from India to Nubia,” [FN104] had a wife, Queen
Vashti, who fell from grace when she refused to o be y the king's com mand to come before him and d isplay her beauty
to the people and o fficials gathered there. In response the king banished Vashti from the palace and went about finding
a new quee n. [FN105]

Esther was among the maidens who presented herself for consideration by the king. She did so at the behest of her
uncle, Mordechai, who regarded the assembling o f beautiful young virgins from eve ry province o f the king's realm
[FN106] as a splendid opportunity for Esther. When King Ahasuerus met Esther, “she wo n his grace and favor more than
all the virgins.” [FN107] He immediately m ade her his queen and gave a great b anquet in her honor. [FN108]

Upon the instruction of M ordechai, Esther did no t reveal that she was a Jew. [FN109] Some time after Esther became
queen, Haman, a noto rious enemy of the Je ws, became a high-ranking advise r to the king. When the king issued an order
that everyo ne in the kingdom m ust knee l or bo w before H aman, M ordechai refused to obey the king's order. When *462
he explained that, as a Je w, he co uld not comply with such an order, Haman became enraged and p lotted to do away with
all the Jew s. [FN110] He got King Ahasuerus to issue a decree that would be proclaimed and publicly displayed in every
province “to destroy, massacre, and exterm inate all the Jews, young and old, children and women, on a single day, on
the thirteenth day of the twelfth month--that is, the month of Adar--and to plunder their possessions.” [FN111]
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In other word s, Jews, because of their religious beliefs, [FN112] were labeled “lawbreakers” and sentenced to die.
W hen Mordechai and the other condemned learned of the edict, there was “great mourning.” [FN113] When Esther was
told about what was hap pening throughout the kingdom --in every province, Jews had donned sackcloth and ashes and
were “fasting, weeping, and wailing” [FN114]--she sought word from Mordechai, who informed her of what had
happened between him and Haman and the issuing o f the edict to destroy the Jews. H e told Esther to go to the king--to
be the repre sentative of the co ndemned--and plead with him fo r her peop le. [FN115]

Esther agreed to go to the king at the risk of being put to death, as this was the punishment for appearing before the
king unsum mon ed. [FN116] Casting aside fear and her own privileged self-interest, she allied herself with the damned.
[FN117] In an artful and poignant plea, Esther persuaded the king to save her people and recognize H aman for the evil
man he was. [FN118]

*463 B. The T eachings of the Torah, Mishnah, and Talmud: T o Perform Acts of Loving Kindness, Seek Justice, and
Rep air the W orld

The distinctive feature in the first period of Jewish history was the Prophet, and its chief product was the Five Books
of M oses, or T orah. [FN119] In the next period the distinctive feature was the Rabbi, and its chief achievement was
the T almud . [FN120]

The Talmud was, in many resp ects, a na tural seq uel to the To rah. W hile the T orah consisted of Jewish history, the
moral teachings governing Jewish life, and the co de o f Jewish law and religious practice, the Talmud offered
interpretation of biblical stories and resolution of specific lega l disputes and conflicts. [FN121] Rabbis--regarded as
“teachers of the Law” [FN122]--gave broader meaning to the teachings of the Torah. In contrast to the Torah,

[t]he general issue [in the Talmud] was not what a man must do and what a man must not. It was, rather,
what a man should do and should not, if he desired to carry out the Torah in its every detail; it was a code of life,
rather than one of law. [FN123]
The first part of the Talmud is the M ishnah, or “T eaching.” [FN124] The M ishnah sorted out and put in writing the
oral law that had accumulated for centuries. [FN125] Of course, as soon as the Mishnah was complete, a new generation
of scholars began to comment on it. These rabbinic scholars produced further volumes of the T almud , mean ing “study”
or “learning.” [FN126] Because new religious and legal questions wo uld always arise, the Talmud was no t meant to
be com prehensive. [FN127] Its collected *464 commentary and stories provide a rich foundation for further study and
discussion. As one historian notes, “[The Talmud] com prises the accumulated wisd om o f the Jewish peo ple over many
centuries.” [FN128]

The Torah and the Talmud are replete with stories, maxims, and commandments about the central obligations, or
mitzvot, of Jud aism: [FN129] to perform deeds of loving-kindness, seek justice, and repair the world. Kindness and
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compassion, the pursuit of justice, and the desire to repair our clients' lives, their communities, and the great social
injustices of our time, are also at the heart o f criminal defense work. [FN130]

According to teachings in the Tora h and the T almud, Jew s have an obligation to engage in acts of loving-kindness,
or gemilut hasad im. [FN131] This duty of kindness includes generosity and com passio n to fam ily and comm unity
memb ers [FN132] and charity, or tzeduka, to all those in need. [FN133]

The Israelites were commanded to set food aside regularly for “the Levite, the stranger, the fatherless, and the
widow, that they may eat their fill in your settlements.” [FN134] The seco nd chapter of the first *465 division of the
Mishnah, Peah, [FN135] or Po orman's Tithe, codified the teachings o f Leviticus:

When you reap the harvest of your land, you shall not reap all the way to the edges of your field, or gather
the gleanings of your harvest. You shall not pick your vineyard bare, or gather the fallen fruit of your vineyard;
you sha ll leave them for the poor and the stra nger . . . . [FN136]
For Jews, there is a special obligation of kindness to strangers that is part of the legacy of the Israelites being
“stranger[s] in a foreign land.” [FN137] The Torah teaches that Jews should treat strangers and outsiders as members
of the community: “The stranger who resides with you shall be to you as one of your citizens; you shall love him as
yourse lf, for you were strangers in the land of E gypt . . . .” [FN138] Jews are told to extend the hand of friendship to the
“other” and to identify with those at the margins: “You too must befriend the stranger, for you were strangers in the land
of Egypt.” [FN139]

Because of the Israelites' plight as outsiders, they were told to give special ca re to “the fatherless and the wido w,”
[FN140] and the poor and the d owntrodden. [FN141] This ethos of kindness to the poor stranger-- especially to the
“fatherless”--has special resonance for criminal defense lawyers . The clients of criminal defense lawyers come from
increasingly fractured communities and families. [FN142] Because of the massive incarceration of young black men,
[FN143] there seem to be fewer and fewer fathers or father figures for o ur clients. [FN144]

*466 The pursuit of justice, or mishpat, is at the heart of the T orah and the Talmud . [FN145] As God said to the
Israelites: “Justice, justice shall you pursue, that you may thrive and occupy the land that the Lord your Go d is giving
you.” [FN146]

The quest for justice resounds throughout the stories o f the Prophets. [FN147] As it is eloquently written in Amos:
“But let justice well up like water, righteousness like an unfailing stream.” [FN148] Some commentators have interpreted
Amo s's image of justice as a “turbulent, casc ading river” to suggest that justice is vigoro us, spirited , and d ynamic
[FN149]--the kind of hard-fought justice that is at the he art of crim inal defense work. Justice is a “p rocess of struggle,”
and “[l]aw . . . arises from the clash between the state seeking to enforce its rules” and others “seeking to create, extend,
or preserve an alternative vision of justice.” [FN150]
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The pursuit of justice for the poor person accused of crime finds support in Isaiah's admonishment to his people:
“Devote yourselves to justice; aid the wronged. Uphold the rights of the orphan; defend the cause of the wid ow.”
[FN151] In our devo tion to ju stice, defense law yers aid those who have been wrongly accused or convicted, uphold the
rights of the accused (and, in so doing, uphold the rights of all citizens), and defend the cause of those who are needy
and alone.

Although the concept of justice, or mishpat, is complex and has multiple meanings, [FN152] the obligation to seek
justice includes bo th individ ual justice and so cial justice . Socia l justice is the ultimate aim. [FN153] Jews must not
pursue wealth as the main goal in life [FN154] but must reach out to those who are oppressed:

*467 The L ord stands up to plead a cause,
He rises to cham pion pe oples.

The Lord will bring this charge

Against the elders and officers of His people:

“It is you who have ravaged the vineyard;

That which wa s robbe d from the p oor is in your houses.

How dare you crush M y people

And grind the faces of the poor?”

-says my Lord G od o f Hosts. [FN155]

Individual justice emb odies both equa lity before the law and fairness in the T orah and the Talmud . [FN156] Equality
is a central principle in the Talmud, [FN157] and the law had a strong dem ocra tic basis. [FN158] Under Jewish law,
“man was seen both as an individual, with rights, and as a member of a community, with obligations.” [FN159]
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Under Jewish law, people were not only equal as a matter of law, but they were entitled to be treated fairly and
impartially. [FN160] Peo ple were also entitled to certain basic freedoms [FN161] and to the “benefit of the doubt” when
accused. [FN162] The preservation of the se rights is at the heart o f criminal defense work. [FN163]

Although the Talmud recognizes the importance of individual culpability and judgment, it also embraces the notion
of social re sponsibility. The co mmunity is responsible for a person who engages in wron gdoing, just as the com munity
shares the pride of one who does well. [FN164]

*468 Another central Jewish obligation--or at least aspiration--is to repair the world , or tikkun olam. [FN165]
Nearly every Jewish prayer service ends with a prayer, or Aleynu, which looks ahead to better times--to the messianic
vision o f the world be ing fixed or rep aired. [FN166]

This m itzvah is said to be the legacy of the great T almud ic scho lar, Hillel. [FN167] In the most famous story about
Hillel, a non-Jew approached and asked Hillel to define the essence of Judaism while standing on one foot. Without
pausing, Hillel responded, “‘W hat is hateful to you, do not unto your ne ighbo ur: this is the entire Torah. All the rest is
comm entary--go and study it.’“ [FN168]

Consistent with Hillel's life-long concern for the poo r and his willingness to base Jewish law on p rinciples, not just
tradition, [FN169] tikkun olam finds its roots in Hillel's efforts to redress a ha rdship on the poo r inadv ertently created
by the Torah. One law of the T orah, devised to p revent the crea tion of an underclass of po or debtors, [FN170] instead
discouraged people from ma king loa ns to the poo r. Hillel created a pro cedure which maintained the T orah ethic of
helping the poor and invalidated a b ad law . [FN171]

Tikkun olam is the culmination of the mitzvah of performing acts of kindness and seeking justice. It is, in essence,
a call for human connection [FN172] and a commitment to social change. [FN173] It is the “struggle to change ourselves
and our world.” [FN174]

Tikkun olam has particular meaning for those of us who see our work on beha lf of the indigent accused as directly
connected to a larger struggle for a better world. [FN175] W e believe that, in the day-to-day work *469 of giving voice
to those who would otherwise not be heard, offering dignity and respect to those who have seldom experienced it, and
emb racing those w hom others want to isolate o r annihilate, we co mpo rt with the sp irit of tikkun o lam. [FN176]

C. Jesus: Reaching Out to the Condemned

And as he sat at dinner in the house, many tax collectors and sinners cam e and were sitting with him and his
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disciples. When the Pharisees saw this, they said to his disciples, “Why does your teacher eat with tax collectors
and sinners?” But when he heard this, he said, “Those who are well have no need of a physician, but those who
are sick. Go and learn what this me ans, ‘I desire mercy, not sacrifice.’ For I have come to call not the righteous
but sinners.”
-Matthew 9:10-13 (New R evised Standard Version)

When [Jesus] came to Na zareth, where he had been brought up . . . the scroll of the prophet Isaiah was given to him.
He unrolled the scroll and found the place where it was written: “The Spirit of the Lord is upon me, because he has
anointed me to bring good news to the po or. H e has sent me to proclaim re lease to the cap tives . . . [and] to let the
opp ressed go free . . . .”

-Luke 4:16-18 (New Revised Standard V ersion)

If the three crosses on Calvary mean anything, they mean that no one is so repulsive, or so cond emned, that he is
not entitled to have a *470 companion in his misery, and that none of us--not even the Son of God-- is too good to be
chosen as the companion.

-Thomas Shaffer [FN177]

Jesus serves as an obvious m ode l for the ind igent crim inal defense law yer. Like a defense lawyer, Jesu s chose to
stand beside many social pariahs and wrongdoers without passing judgment on them , [FN178] notwithstanding the
conseq uences. He was so firmly “on the side of the poor and the outlaw” [FN179] that the castigation and criticism he
faced for embracing those whom others condemned seemed only to spur him on. It mattered not what the wrongdoer had
don e; indeed, Je sus seem ed especially drawn to the w orst of the lot. [FN180]

Jesus was both a companion [FN181] to the condemned and an advocate [FN182] on their behalf. He was a
com panion to the outcast simp ly by being with them. [FN183] He spoke out for the outcast beca use of his ministry to
them. [FN184]

*471 The mo st poignant story for criminal defense lawyers about Jesus reaching out to the condemned is the tale
of Jesus and the adulteress. [FN185] When Jesus wa s teaching in the temple, the scribes and P harisees brought a
woman before him who had been caught in the act of adultery. They made the woman stand in shame before the
assem bly and they challenged Jesus, [FN186] asking him, “Moses in the law commanded us, that such should be stoned:
but what sayest thou?” [FN187]
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They meant to tempt Jesus to say or d o the wrong thing so they cou ld then discredit him. [FN188] Jesus stooped
down, howe ver, and wro te on the ground with his finger as if he had not heard them. [FN189] W hen they continued to
ask him, Jesus stood up and said forcefully: “He that is without sin among you, let him first cast a stone at her.” [FN190]

Then Jesus returned to his writing, not heeding the reaction his words had on those gathered. Like an impassioned
argument for mercy before a death-qualified jury, his words had power. One by one, those who had gathered to condemn
and stone the woman searched their own consciences and withdre w from the temple. [FN191]

At last, Jesus was left alo ne with the wom an. [FN192] He lifted himself up and said to her: “W oman, where are those
thine accusers? hath no man condemned thee?” [FN193] The woman replied, “No man, Lord.” [FN194] Jesus, ever the
forgiving defender, declared: “Neither do I condemn thee: go, and sin no more.” [FN195]

*472 Jesus literally turned away a mob bent o n killing a wrongdoe r who had no other pro tector. [FN196] In so
doing, he not only saved the woman's life, but also forced the m ob to consider and ac know ledge its own wrongdoing.
This is an inspiring feat for defenders: to turn the jury aw ay from both venge ance and judgm ent.

D. Forgiveness, Mercy, and Redemption

I cry aloud to the Lord;
I appeal to the L ord loudly for mercy . . . .

I have no friend;

there is nowhere I can flee,

no one cares about me . . . .

Listen to my cry, for I have been brought very low;

save me from m y pursuers,

for they are too strong for me.
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Free me from prison,

that I may praise Your name.

-Psalms 142 :2-8

Let the groans of the prisoners reach You;

reprieve those condemned to death,

as befits Your great strength.

-Psalms 79:11

[W]e are a Christian people. It is nineteen hundred years since Christ's teachings were given to the world--we
profess to be the disciples of that lowly man who believed in no jails or clubs--who taught infinite love and infinite mercy
. . . and yet today we know nothing better than hatred, repression, brute force, jails and clubs. W e single o ut a
considerable class of our fellow-men to sho ot on sight. Of course , the world will co ntinue to treat its so-called crim inals
in this enlightened human way. Therefore would it not be well to rechristen our churches, and stop calling them after
Christ?

-Clarence Darrow [FN197]*473 Jewish law's notion of justice is neither narrow, nor strict. Justice
is not simply punishme nt or vengeance for wron gdoing; it includes compa ssion, [FN198] mercy, [FN199] and
forgiveness. [FN200]

In the Jew ish traditio n the sinner is dealt with “almost gently.” [FN201] This is consistent with an age-old Jewish
scorn for self-righteousness [FN202] and d eference to G od as the ultimate judge. [FN203] It has long been regarded as
wrong for Jews to imagine that they are without sin: “For there is not one good man on earth who d oes what is best and
do esn't err.” [FN204] In Jewish thought, there is a fundamental recognition that everyone--even the prophets-- has
weaknesses and lim itations. [FN205]
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The Jews were the first people to introduce the idea of repentance and atonement, [FN206] which later became a
primary Christian theme. [FN207] In Jud aism, if wro ngdo ers are truly sorry and ato ne for their sins, they will *474
always b e forgiven. [FN208] Juda ism teac hes that G od is comp assionate, gracious, and forgiving. [FN209]

In Christianity, Jesus d ied for the sins of others. [FN210] Having died to win redemption from sin, Jesus im med iately
provided for the forgiveness of everyo ne's sins. [FN211] Christianity espo uses the central impo rtance of forgiveness in
everyday life. [FN212] Christianity also teaches that forgiveness is the answer to all the major problems of the
world --hate, cruelty, and war. [FN213]

For Christians, forgiveness is not self-righteous or co ndescend ing; forgiveness is an expression of humility and an
acknowledgement of hum an fallibility. [FN214] Christianity also teaches that there ought to be no limit to one's capacity
for forgiveness. For example, when Peter came to Jesus and asked how often he should forgive another who had sinned
against him and whether he should have to forgive him “[a]s many as seven times,” [FN215] Jesus responded that Peter
should forgive him not seven times, “but, Until seventy times seven.” [FN216]

For Christians, what is often called forgiveness of sin is actually forgiveness of sinners. God cannot forgive sins;
every sin must m eet its own fate--in hell. [FN217] However, “forgiveness dissolves the glue that *475 sticks the sinner
to the sin.” [FN218] If sinners re pent and accep t God's forgiveness, they will be ab solved. [FN219]

Mercy, an inc reasingly quaint term in the criminal justice system, [FN220] is at the heart of both Judaism and
Christianity. [FN221] Even when one is wronged, anger and a desire for vengeance must give way to compassion and
merc y. [FN222] W e must treat othe rs as we would want to be trea ted, [FN223] with generosity and understanding.
[FN224]

Whereas forgiveness is a change of heart [FN225] towards a wrongdoer arising out of an acknowledgment of the
wron gd oe r's basic m oral *476 goodness, mercy is the suspension or mitigation of punishment granted out of pity or
compassion. [FN226] It is also an ackno wledgment of our collec tive hum anity. [FN227] Mercy is both an expression
of love from God [FN228] and the “highest attribute of man.” [FN229]

As Shakespeare so eloquently wrote:

The quality of mercy is not strain'd,
It droppeth as the gentle rain from heaven

Upon the place beneath: it is twice bless'd;
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It blesseth him that gives and him that takes:

‘Tis mightiest in the mightiest; it becomes

The throned monarch better than his crown;

His sceptre shows the force of temporal power,

The a ttribute to awe and majesty,

Whe rein doth sit the dread and fear of kings;

But mercy is ab ove this sceptred sway,

It is enthroned in the hearts of kings,

It is an attribute to God himself,

And earthly p ow er do th then show likest God 's

When me rcy seasons ju stice. [FN230]

Red emp tion, a quintessentially Christian notion, [FN231] includes the belief that even the sinful can change, grow,
and cast off evil ways. This is done by embracing God [FN232] and b y struggling to find the way. [FN233]

If redem ption also means that wrongdo ing is not an immutab le condition, and that we are mo re than our wo rst
conduct, it is both a *477 Christian [FN234] and J ewish concept. [FN235] It is the theological companion to the criminal
justice theory o f rehab ilitation. [FN236] It is also a concept at the heart o f the relationship between criminal lawyer and
client. [FN237]
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Forgiveness, m ercy, and red emp tion--each of which focuses on the wrongd oer and no t simply the wro ngdo ing
[FN238]--are at the heart of Judeo-Christian teachings and criminal defense lawyering. Christianity and Judaism are
basically charitable and forgiving religions. Insightful and effective criminal defense lawyers might also regard
themselves as being in the “forgiveness business.” [FN239]

E. T he Saints

Among the saints are the first proclaime rs of humanitarian ideals, the first fighters for social justice, the first
cham pions of the poor . . . .
-René Fülöp-Miller [FN240]

[F]or I was hungry and you gave me food, I was thirsty and you game me something to drink, I was a stranger and
you welcomed me, I was *478 naked and you gave me clothing, I was sick and you took care of me, I was in prison and
you visited me.

-Matthew 25:35-37 (New Revised Standard Version)

For Christians, and particularly Catholics, the lives of the saints--holy men and wom en honored for exemplifying
the life of Jesus [FN241]--provide inspiration for service to the poor and downtrodd en, including the indigent defendant.
Saints d emo nstrate the Christian mission to the p oor, accused, and forgotten through exam ple. [FN242]

Although the life of each saint exemp lifies different Christian virtues, [FN243] they all demonstrate the “need for
direct day-to-d ay personal involvement in service to the needy.” [FN244] Christianity has always stressed compassion
and service, [FN245] and sa ints are the mod els for manifesting these “virtues with uncompromising exub eranc e.”
[FN246] The *479 sanctity of the saints com es not from escaping this w orld, but in facing this w orld's problems. [FN247]

Two saints provide particular inspiration for the indigent criminal defense lawyer: St. Catherine of Siena and St.
Vincent de Paul. Each was a companion to and advocate for the poor and imprisoned.

In a time when wom en were supposed to be private, unobtrusive figures, [FN248] St. Catherine of Siena served as
a “modern exemplar of Christian contemplation leading to action in order to transform the world according to God's plan
of justice and peace.” [FN249] St. Catherine began her dedica tion to the service of others when she be came a M antellata
of the D ominican O rder. [FN250] There she exhibited a passion for ministering to the poor, ill, and condemned.
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In her ministry to the poor, St. Catherine was motivated by the belief that, in follow ing Christ, it was necessary to
share with those upon whom the rest of the world had tramp led. [FN251] She sa crificed her own co mforts for those in
greater need . [FN252] She re spected the pride of those in need and d id not wait to be asked for help. [FN253]

As Jesus did before her, St. Catherine cared for people afflicted with dreaded diseases such as leprosy and the
plague. [FN254] Indeed, she exhorted o thers to d o the same. [FN255]

St. Catherine visited prisoners an d often spent “nights in the pr ison in order to help those to be executed in the
morning.” [FN256] Like Sister Helen Prejean, whose work with death row inmates came many ye ars later, [FN257] St.
Catherine ministered to the despised with “firm courage and smiling countenance.” [FN258]

*480 After a few years of ministering to the dow ntrod den, St. Catherine began to embrace direct advocacy. She
defied the social dictates for her gender and beca me a political activist. [FN259] W hile her immediate objective was the
reform of the C hurch, [FN260] she was driven by a d esire for peace and eco nom ic justice. [FN261]

Fearlessly, St. Catherine wrote numerous letters and appealed to “nobles and private citizens, kings and queens and
the Pope himself.” [FN262] Most of her letters called for action that would bring peace and provide for those in need.
[FN263] She wrote in “the hope that [her letters] would be read and create in time channels of action.” [FN264]

Like many defenders of the ind igent, St. C atherine was not very successful in her efforts. [FN265] In fact, she was
often persecuted and criticized by both the needy she served and those in power whose influenc e she so ught. [FN266]
Ho wever, her suc cess sho uld be measured “in her sheer effort, and in its provenance.” [FN267] St. Catherine renounced
social rank an d status to follow her calling and urge others to a ct with her. [FN268]

In these time s of chain gangs and prison labo r, [FN269] the story of St. Vincent de Paul and the galley slaves has
special relevance. From 161 8 to 1625, St. Vincent lived in the care o f the Co unt Philippe -Emmanuel de Go ndi and his
wife, a French fam ily of wealth and p ower. [FN270] He tutored the Count's sons and cared for the spiritual needs of the
Count's tenants.

However, Count de G ondi was also General of the Galleys--long, narrow ships used to protect France against
marauding pirates. *481 Although the ships had sails, they relied on 250 oarsmen--5 to a bench, 25 b enches per side-prodded with whip s and beatings. [FN271] Because volunteers for the galleys were not forthco ming, convicts were used.
[FN272] The con ditions were so horrific in the galleys that, once sent there, men seldo m returned. [FN273]
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Prior to being sent to the coast to man the galleys, the convicts were kept in prisons, some of which were
underground. These prisons were extraordinarily brutal. The men were attached to the prison walls by chains fastened
to their necks and ankles like dog collars. [FN274] They were half-naked and covered with sores; vermin nearly ate them
alive. [FN275] Many of the prisoners we nt mad and engaged in self-mutilation. [FN276]

Despite his authority over the galleys and the men who would serve as slaves on them, Count de Gondi never set
foot in the prison or the galleys. [FN277] How ever, St. V incent de Paul, taking advantage of de Gondi's protection,
decided to visit the prisons. He left outraged. St. Vincent vowed to change what he had seen, and he appeared before
Count de Gondi pleading for assistance:

Ah, sir, consider these poor creatures who are under your direct authority. As you are their master on earth,
so will you be held respo nsible b efore Go d. I do not deny that they have me rited punishm ent, but human charity
and your o wn integrity demand that they should not be left in their present abando ned state, helpless, hop eless.
Have pity up on them. [FN278]
St. Vincent had the courage and conviction to approach the authorities for assistance in caring for these truly
forsaken people, including those upon whom he relied for support. Although his own protector was responsible for the
prison and galley conditions, St. Vincent persuaded *482 Count de Gondi to make significant changes. St. Vincent then
took it upon himself to provide housing, food , and education for the prisoners, while m anaging to satisfy the secu rity
concerns of the authorities. [FN279]

St. Vincent's renown spread, and King Louis XIII soon appointed him Chaplain-General of the Galleys. [FN280]
In this position, St. Vincent traveled to Marseilles and reformed the galley prison conditions there as well. St. Vincent's
blistering repre sentations of the cond itions in the galleys moved C ount de Gond i to assume his rightful duties and take
moral responsibility for those under his autho rity. [FN281]

IV. The Influence of Contemporary Jewish and Catholic Activism on Criminal Defense Advocacy

When we heard on the car rad io the tragic news that Julius and Ethel Rosenberg had been electrocuted at
Sing Sing Prison, we stopped the car and b egan to cry.
-William Kunstler [FN282]

It began ten years ago when I wrote a letter to an inmate on L ouisiana's death row and the man w rote back. Thus
began a ten-year journey that led me into Louisiana's execution cham ber . . . . There [I found ] . . . crimes that defy
description [and] the ensuing rage, horro r, grief, and fierce am bivalence. B ut also courage and incred ible huma n spirit.

-Sister Helen Prejean [FN283]
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“Why did I become a lawyer? It's a way you can serve someone else. It's the satisfaction of being of service to
someone . . . . For m e, being a lawye r is abo ut the clients.”

-Catherine Roraback [FN284]

The inspiration for this article was the joint--and, no doubt, self-referential--observation that there seem to be many
Jews and Catholics in public defender offices, prisoners legal services offices, and death *483 penalty resource centers.
There are also the ever-devoted nuns an d priests who minister to the imp risoned. [FN285]

Upon reflection, we noted that there is a strong historical basis for Jewish and Catholic identification with the
accused. [FN286] There is also a related tradition of Jewish and Catholic participation in struggles for social change and
social justice. [FN287] It seems only natural that an interest in indigent criminal defense would follow. In addition to
the Jewish and Christian teachings discussed above, the history of Jews and Catholics may well have contrib uted to both
our dec ision and pe rhaps the de cisions of others to be come criminal defense lawyers.

A. Historical Persecution and Identification With the Accused

Jews are perhap s the ultimate accused. [FN288] Throughout history, Jews have been singled out for blame,
ostracism, exile, acts of violence, an d annihilation. [FN289] Jews have always been regarded as other, different, and
foreign. [FN290]

The history of accusation and blame d ates back to ancient times, as is reco rded in the T orah. [FN291] Throughout
the Greek and Roman eras, *484 Jews continued to be regarded with hostility. [FN292] Ironically, Jews fared wo rst
unde r Christianity. [FN293]

Throughout Medieval and early mo dern times, things were no different for the Jews. [FN294] Although Jews had
prospered in Spa in under M uslim rule, life chang ed for them when the Christians co nque red the Moors in the thirteenth
century. [FN295] In addition, the fifteenth century brought the anti-Semitism of M artin Luther in G erma ny, with his
accusation that Jews were “the anti-Christ.” [FN296] In the mid-seventeenth century, the Ukrainian Cossacks seized
power in Poland and Lithuania, where Jews had lived in relative safety and prosperity for some time, [FN297] and
directed the most savage violence against Jew s that they ev er encountered. [FN298]

*485 Although the Enlightenment, Emancipation, and French Revolution brought periods of increased tolerance
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in Euro pe, anti-Semitism lurked just beneath the surface. [FN299] Much of the nationalism and anti-Semitism of modern
Germany bega n as a reaction against the views of the E nlightenm ent and French Revolution. [FN300]

To m any scholars of the ho locaust, Hitler's rise to power in the 19 20s, the virulent nationalism and anti-Semitism
of the Third Reich, and the systematic murder of six million Jews was the culmination of centuries of German and
European anti-Sem itism. [FN301] Although the Nazis preached a more “racial” b rand of anti-Semitism, it was not
unco nnected to the theo logical vilification that preceded it. [FN302]

Although American anti-Semitism has never been as vicious as its European counterpart, this country has not been
free of this bigo try. [FN303]*486 W hile there has been progress in the struggle against American anti-Semitism, the
vestiges of the past still linger. [FN304]

Three prosecutions against Jews, each of which was fueled by anti-Semitism, have become part of Jewish history
and cultural identity and have helped to foster Jewish identification with the accused: (1) the Dreyfus affair in France
in 189 4, [FN305] (2) the prosecutio n and lynching of Leo Frank in 19 13 and 1915 in Georgia, [FN306] and (3) the trial
and execution of Julius and Ethel Rosenberg in N ew Y ork in the 1950s. [FN307] Mo st Jewish children learn ab out these
cases as part of a standard religious school curriculum.

Although not as common or virulent as the persecution of Jews, there has also been a substantial history of
anti-Catholicism, especially in the U nited S tates. [FN308] Since its founding, America has been imbued with *487 a
dominant anti-Ca tholic culture. [FN309] The passage o f years did not ease anti-Catho lic hostility. [FN310] In the
nineteenth century, there were many acts of anti-Catholic violence, including anti-Catho lic demonstrations in Boston in
1823, 1826, and 1829, the burning of the Ursuline Convent outside of Boston in 1834, and the burnings of thirty homes
and two *488 churches in a Catholic ne ighbo rhoo d in Philadelphia in 184 4. [FN311] Antyc-Catholic hysteria peaked
again in the 1920s and 1930 s, largely due to the resurgen ce of the Ku K lux Klan. [FN312] The Depression exacerbated
religious division, and Pro testants had a distinct adv antage in getting hired for the scarce jo bs available. [FN313]

The slande r of Al S mith as “A l(cohol) Sm ith,” who se defeat in the 1 928 presid ential elec tion was ensure d by a
coalition of Protestants, Klan memb ers, and others fearful of a Catholic president, played on the long-standing portrayal
of Irish-Catholic immigrants as drunks. [FN314] Not until the election of President John F. Kennedy in 1960--which
stirred up som e anti-Catholic sentiment--did this fear lessen. [FN315]

For many--perhaps especially those of Italian-C atholic ancestry--the Sacco and Vanzetti case in the early 1920s
stands as a symb ol of *489 preju dice a nd mob rule. [FN316] While it is hard to separate the defendants' immigration
status, identification as anarchists, and Italian-Catholic background as the source of the hysteria which accomp anied their
prosecution and execution for bank robbery and murder, the conviction of Nicola Sacco and Bartolomeo Vanzetti can
be seen as a response to the threat posed first by Irish-Catholics and later by Italian-Catho lics. [FN317] Their conviction
© 2008 Tho mson/W est. No C laim to Orig. U .S. Govt. Wo rks.

50 MERLR 443
50 Mercer L. Rev. 443
(Cite as: 50 Mercer L. Rev. 443)

Page 24

rema ins controversial. [FN318]

Recently, religious identity has becom e more of a private matter of conscience, and bigotry against both Jews and
Catholics has be com e less overt. [FN319] However, the legacy remains in the form of lingering suspicions about Jew ish
and Catholic disloyalty (because of allegations of greater allegiance to Israel and the Pope, respectively), accusations
of clannishness, and a continuing sense of Jewish and Catholic other *490 ness. [FN320] This is why Jews and Catholics
feel a co nnection to o thers at the margins. [FN321]

B. Tradition of Social Activism by Jews and Catholics

There has been a rich tradition of social activism by American Jews and Catholics, no doubt connected to the
teachings of each faith and a shared history of persecution. This tradition of activism has included speaking out for the
powerless and standing up to those in authority, both of which are hallmarks of indigent criminal defense.

Catho lics and Jews have played leadership roles in all the significant social change movements of this century,
including the following: the workers' right movement, civil rights movement, antiwar movement, and wom en's movement.

1. Workers' Rights. During the first half of the twentieth century, the Communist Party and the labor union
mov ement, both of which sought to protect the rights of working people and included a substantial number of Jews and
Catholics, [FN322] played an imp ortant role in A merican po litical life. [FN323] W hile Jewish activists played a
significant role in organizing som e industries, [FN324] Catho lic activists we re influential in others. [FN325]

The effects of the Depression and the large nu mbe r of Ca tholics in the labo r force com bined to motivate the Church
and Catholic organizations *491 to enter into the labor movement in order to achieve social and economic reform.
[FN326] During the 1 930 s, a large numb er of influential Catholic organizations d evoted to social re form deve loped.
[FN327] The most renowned of these organizations was the Catholic Worker Movement founded by Dorothy Day and
Peter Maurin, the aim of which was to “influence the lives of the worker and the effective ness of the labo r movement.”
[FN328]

2. Civil Rights. A lthough the political alliance be tween Jews and A frican-Americans began much earlier, it
culminated with the civil rights mo vement. [FN329] Jews participated in large nu mbe rs in the antisegregation efforts
of the Stud ent Nonvio lent Co ordinating C omm ittee (“SN CC”), [FN330] grass roots organizing and teaching in Freedom
Scho ols during “Freedom Summer,” [FN331] and voter registration *492 drives. [FN332] Jews were also a major source
of financial supp ort for the mo vement. [FN333]
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Two of the most revered Jewish civil rights activists, Andrew Goodm an and Michael Schwerner, died for the cause.
[FN334] After investigating a church burning only ten days into Freedom Summer, Goodman, Schwerner, and an
African-American civil rights worker, James Chaney, mysteriously disappeared; their bodies were not found until
forty-four days later. [FN335]

Many pro minen t civil rights organizations had Jewish lea ders. [FN336] Legal organizations including the National
Lawyers Guild , Ame rican C ivil Liberties Union, and Lawyers Constitutional Defense Committee, each of which had
substantial Jewish mem bersh ip, lent cru cial support to the civil rights mo vement. [FN337]

Although Catholics were not a major force in the early pa rt of the civil rights mo vement, [FN338] they began to play
an impo rtant role by the height o f the mo vement. [FN339] A number of Catholic organizations formed to fight for racial
equality, [FN340] and som e prom inent activists, priests, and *493 nuns engaged in public education. [FN341] There was
also stro ng Catholic supp ort for sc hool deseg regatio n efforts, especially in the So uth. [FN342]

3. The Vietnam Antiwar Mo vement. In the 1960s and early 1970s, America experienced what was arguably “the
largest and most important antiwar movement in American history.” [FN343] Tho se involved in the mo vement aga inst
the Vietnam War came from all segments of society [FN344] and included substantial numbers of Jews and Catholics.
[FN345]*494 Like the civil rights movement, the Vietnam antiwar movement united different faiths in struggle. [FN346]

Catholic opposition to the war took many forms, including direct acts of civil disobed ience. [FN347] Some of the
more famous acts o f civil disob edien ce with a strong Catho lic presence were the draft board raids by the Catonsville 9
in 196 8, [FN348] the dra ft board raid by the Camden 28, [FN349] and the “kneel-in” by the Sisters of Notre Dame de
Namur. [FN350] In the draft board raids, activists unlawfully entered federal buildings and ransacked or destroyed files
relating to the dra ft. [FN351] The “kneel-in” was a variation on the “sit-in.”

Jews also engag ed in acts of civil d isobe dienc e in large numb ers. [FN352] Jewish activists played a leadership ro le
in the massive antiwar protest at the 1968 Demo cratic National Convention, which resulted in the highly publicized
prosecution of seven protesters (originally eight) who *495 became known as the Chicago 7, [FN353] and other political
dem onstrations. [FN354]

4. Women's Rights. In contrast to the suffrage movement of the late nineteenth and early twentieth century, which
was dom inated by elite P rotestants, [FN355] the “second wave” of the women's movement in the 1960s and 1970s
[FN356] included many Jewish and Catholic activists and intellectuals. This movement continues today. Prominent
Jewish feminists include B etty Freid an, G loria Steinem, and R obin Morgan. [FN357] Pro minent Catho lic feminists
include Eleanor S meal, Patricia Ireland, and Mary Daly. [FN358] Although the struggle for reproductive freedom has
posed difficulties for some Catholic fem inists, [FN359] Catholics have rem ained a vital part of the wom en's movement.
[FN360] Jews have always been at the forefront of the struggle for rep roductive rights. [FN361]
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*496 5. Liberation T heo logy. The link between the quest for so cial justice and religion is m ost exp licit in
Catholic-rooted liberatio n theology. T raditional Ch ristian theo logy maintained a wa ll between the tempo ral world in
which we live and the “hereafter.” It was the “herea fter” that m attered . [FN362] This constricted view, minimizing the
importance of life in this world, rendered those with power and privilege secure from any real challenge. T hose without
pow er and privilege had little or no hope for justice in this wo rld. [FN363]

Liberation theology ruptured this wall and attempted to establish the grace of God in this world, where human
dignity, equa lity, and participa tion were valued. [FN364] Liberation theology was b orn in L atin Am erica, the site of
overwhelming poverty and social injustice. [FN365] Christians, particularly Jesuit priests and nuns, surrounded by misery
and human exploitation, considered the circumstances of the poor and opp ressed sinful and degrading. [FN366] They
asked themselves how their Christianity could be reconciled with passive acceptanc e of this. T he answer was that it could
not; it was their Christian duty to work to ov ercome so cial and econ omic injustice. [FN367]

Liberation theology was, and remains, a radical intrusion of theology into the world of eco nomics and politics.
To day, not on ly is liberation theology prominent in the active and political La tin American Catholic Church, [FN368]
but it also has adherents worldwide.

*497 What it means to confront the social and economic injustice of the world has created a host of divergent views,
from the overthrow of capitalism to rebellion against other current political regimes. [FN369] However, the one constant
in all perspectives of liberation theology is the need to turn to the poor. The confrontation of social injustice “stems from
solidarity with the exploited classes, fro m a decision to take their side actively in the struggles of life.” [FN370]
Liberation theolo gy espouses solidarity with the oppressed, above all by standing next to them as they demand justice.
[FN371]

Liberation theology speaks to the public defender and all defenders of the downtrodden. It spoke to Sister Helen
Prejean, a passio nate an d articulate op ponent of the death pena lty in this coun try. [FN372] Prejean traces the evolution
of her work with the poor, from praying for them and giving them food on ho lidays--acts of charity--to taking an active
stand for the p oor in housing pro jects and prisons--acts of justice, solidarity, and liberation. [FN373]

C. Th e M odern Hero es, Prop hets and Saints of Criminal Defense

As every field has its champions and heroes, and every religion has its prophets and saints, criminal defense work
has its heroe s, prophets, and saints. [FN374] These are the men and women to whom we look for inspiration and
leadership. We offer eight such heroes--seven lawyers and a nun--as the mo dern prophets and saints of criminal defense:
Clarence Darrow, W illiam Kunstler, Cathe rine Rorab ack, T erenc e M acCarthy, *498 David Rud ovsky, Steven Bright,
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Brya n Stevenson, and Sister H elen P rejean. [FN375]

The eight men and women we have chosen have a variety of religious backgrounds; however, it is not their religion
that draws us to them, but their devotion to the criminally accused and convicted. The lawyers reflect a range of criminal
defense work: private practice, public defense, capital representation, and prisoners' rights. Sister Helen Prejean
ministers to priso ners on dea th row. Our eight heroes are not perfect people--they would not serve us very well if they
were--but we ad mire them no netheless.

1. Clarence Darrow. Clarence D arrow is universally reco gnized as a hero to criminal defense lawyers. [FN376]
Througho ut his career, he endured public condemnation, censure, and an indictment that resulted from his representation
of the despised and his penc hant for contro versy. [FN377] Darrow is known for his willingness to defend anyone who
was *499 in troub le, [FN378] his commitment to the principles underlying our constitutional criminal justice system,
[FN379] his humanitarian values, [FN380] his contempt for racial and religious preju dice, [FN381] and his extraordinary
talent as an orator. [FN382]

While Darrow often railed against the hypoc risy of organized Christianity, [FN383] he seemed to embrace basic
Christian values. [FN384] Darrow's father was a graduate of a theolo gical seminary who beca me d isenchanted with
Christian ministry, [FN385] but he and Darrow's mother ensured that their son received a C hristian ed ucation. [FN386]
Although he *500 poked fun at the term , Darrow admitted that he felt “called” to practice law. [FN387]

2. William Kunstler. Like Clarence Darrow, William Moses Kunstler, who died in 199 5, [FN388] had ma ny critics.
[FN389] Beca use he seemed to go out of his way to champion the most despised and unpopular clients, Kunstler faced
more public condemnation than most criminal defense lawyers. [FN390] Still, he stands as an inspiration for criminal
defense lawyers who passionately and skillfully champion the cause of social outca sts and pariahs, [FN391] regard their
work as part of a broader struggle for social and racial justice, [FN392] see them selves as the final protectors of the Bill
of Rights, [FN393] and seek to live rich, full lives *501 measured not by material acquisition, [FN394] but by the “effect
on the lives of people that [they touch].” [FN395]

Kunstler, the son of well-ed ucated G erma n-Jews, was raised Jewish. [FN396] Although he is an example of what
Jero ld Auerbach wou ld call a “secular Jewish socialist,” [FN397] Kunstler's work on behalf of the stranger, the
opp ressed , and the cond emned was consistent with the values of Judaism . [FN398]

3. Cathe rine Rorab ack. W ith a combination o f feistiness, irreverence, and exacting professionalism, Catherine
Roraback has represented the accused in virtually every social m ovement of the past fifty years. [FN399] In the 195 0s,
at the height of McCarthyism, she represented*502 Communists prosecuted under the Sm ith Act. [FN400] In 1964 she
went to Mississippi as part of Freedo m Summer to represe nt activists arrested in connection with the struggle for civil
rights. [FN401] Througho ut the 1960s she represented antiwar activists prosecuted for acts of civil disobedience and
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conscientious objectors prosecuted for resisting the draft. From 1969 to 1971, she represented Ericka Huggins in the
Black Panther trials in New H aven. [FN402] In 1975 she represented feminist antiwar activist Susan Saxe who was
accused of armed bank rob bery and murder. [FN403] In the mid-1970s she represented a Native American woman
prosecuted in connection with the uprising a t W ound ed K nee in South Dakota. [FN404] In 1984 she again represented
antiwar activists engaged in civil d isobe dienc e. [FN405]

Although she would probably regard suc h a characterization as pretentious, [FN406] Catherine Roraback's practice
is the embodiment of the virtue of fidelity. [FN407] W hile her w ork has been co nnected to many c auses, she represents
clients, not causes. [FN408] She is client-focused in the way she set up her law practice [FN409] and the way she
represents clients. [FN410] In contrast to many other lawyers with whom she has shared a public stage, there is little ego
invested in her wo rk, only a desire to do well by he r clients. [FN411]

4. Terence MacCarthy. Terence MacCarthy has been the Executive Director of the Federal Defender Progra m in
Chicago since *503 196 6. [FN412] The office MacC arthy heads was the first federal defender office in the country and
is uniform ly regard ed as one o f the finest. [FN413]

Unlike Darrow and Kunstler, MacCarthy became a defender somewhat reluctantly. After trying several court martial
cases as an officer in the M arines, h e dec ided to go to law school to pursue a career as a criminal defense law yer.
[FN414] However, the first time he saw the criminal courts in Chica go, he was rep ulsed. [FN415] After graduating from
law school, he taught for a while a nd then took a job with the Illinois Attorney G enera l's office. [FN416]

When M acCarthy was asked to run the Federal Defender Program shortly after its creation, he agreed to do so for
two years. As soon as he beca me a defender, however, he was ho oked. He said, “‘I fo und that I loved the work. M y
two-year com mitment has lasted [2 9] years.’“ [FN417]

A charismatic lawyer with a stage actor's love of audience, MacCarthy suggests an Irish version of renowned lawyer,
judge, and lecturer Irving *504 Younger. He has taught trial advocacy to lawyers and law students in every state in the
country and is known for his humo r and wit. [FN418]

Less known are the battles M acCarthy has taken o n and won o n behalf of indigent crim inal defendants in the co urts
and in the legal profession. He has consistently fought against the increasingly harsh federal sentencing laws [FN419]
and, as an active member of the Criminal Justice Section of the American Bar Association, he is a major force behind
the AB A's continued com mitment to quality repre sentation for the indigent. [FN420] MacCarthy, a practicing C atholic
who sees a clear link betw een his e thnic background [FN421] and criminal defense, continues to love his work after more
than three dec ades in the trenches. [FN422] He has be en a m entor and teacher to thousand s of defenders. [FN423]
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5. David Rudovsky. David Rudovsky is a lawyer in a community-based law practice that sp ecializes in civil rights
and civil liberties work and criminal defen se. [FN424] After graduating from New York University School of Law,
Rudovsky bega n his legal career by pa rticipating in a two -year clinical fellowship in co mmunity law and criminal defense
run by acclaimed death penalty litigator and law professor Anthony Amsterdam at the University of Pennsylvania. He
then jo ined the Defender Associatio n of Philadelphia, where he was a staff attorney and chief of motions. [FN425]

In 1983, after having established a successful law p ractice, Rudovsky returned to the Philade lphia public defend er's
office as first assistant defende r because of a “conviction that those unable to pay for good representation are nonetheless
entitled to it.” [FN426] He remained there for *505 three years--recruiting and training defenders as well as representing
clients--before returning to private practice.

Like Darrow and Kun stler, Rudovsky practices law beca use of a deep commitment to social change. [FN427] He
connects crime to the “‘tremendous cleavages between the haves and the have-nots'“and argues that the increasing
division betwe en rich and p oor is “‘a matter of social policy [that is] part of the structure of our society.’“ [FN428]
Rudovsky believes that “‘the theory has been , in this country, that we can live with a pe rmanent und erclass, and we'll
use prisons, and other means of force, to control them.’“ [FN429]

Unlike Darrow and Kunstler, and perhaps more like MacC arthy, Rudovsky seems to be universally liked and
respected. [FN430] In 1986, he received a MacArthur Fellowship (commonly known as a “genius award”) for his work
in law and civil liberties. [FN431] Includ ed am ong R udovsky's legal victories are “a decision by a fed eral jud ge to
declare the Vietnam War unconstitutional; the acquittal of the ‘Camden 28,’ a group of Catholic draft resisters; the
finding by a panel of judges that the Philadelphia prison system was cruel, inhumane and illegal;” [FN432] and *506
obtaining a new trial on behalf of an indigent Hispanic defendant in a highly publicized and controversial police shooting.
[FN433]

A secular Jew best described as an atheist, Rudovsky acknowledges that there might be some connection between
his work and his sense of Jewishness, but he believes it comes more from being the son of Jewish Communists than the
son o f Jews. [FN434]

6. Stephen B right. Since 1982 S tephe n Bright has b een the Director o f the Southern Center for H uman Rights in
Atlanta, Georgia, the preeminent death penalty resource center in the country. [FN435] He began his legal career at the
Appalachian Research and D efense Fund in Lexington, Kentucky and the Public Defender Service for the District of
Columbia. His commitment to those on death row later propelled him to help found what was then called the Southern
Priso ners' De fense C omm ittee. [FN436]

Working for minimal pay--many death penalty resource centers have closed because of funding [FN437]--Bright
helps fund the Center by teaching at a number of law schools, in addition to seeking private donations and funds from
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foundations and churches. [FN438] He is fueled by a steady sense of outrage about the administration of justice in capital
cases and a belief that without the efforts of his organization and others like it, “‘people could die without ever having
meaningful representation.’“ [FN439]

Stephen Bright acknowledges that there is a connection between his faith and his devotion to the damned and the
forgotten. [FN440] He regards *507 his work as bo th spiritual and p olitical. [FN441] He also sees it as his calling.
[FN442]

7. Bryan Stevenson. Upon graduating from law school in 1985, Bryan Stevenson became a staff attorney at the
Southern Prisoners Defense Comm ittee (later the Southern Center for Human Rights), joining Stephen B right in his
efforts to provide quality representation to those on death row. In 1989 he became the executive director of the Alabama
Capital Representation Resource Center, now called the Equal Justice Initiative, in M ontgo mery, A labam a. [FN443]
Like Bright, Stevenson donates the salary he earns teaching law and the honoraria he receives from speaking
engagements to the Equal Justice Initiative. He also donated a $230,000 award he received from the John D. and
Catherine T. M acArthur Foundation (he and David Rud ovsky are the only two criminal defense lawyers ever to receive
“genius award s”) to the Equal Justice Initiative. [FN444]

Like Bright, Stevenson is moved by passion and anger. Although he acknowledged that his clients “are some of the
most hated and despised people in our society,” he has devoted his life to fighting “[t]he tolerance *508 of abuse of
power, racial bias and discrimination against poor people.” [FN445]

Stevenson cam e from a devout M ethodist family, and his work reflects the values with which he wa s raised. [FN446]
Like B right, Stevenson regards his work o n behalf of death row inmates as a calling. [FN447]

8. Sister Helen Prejean. Sister Helen Prejean, best known for writing the book that inspired the critically acclaimed
movie, Dead M an W alking, [FN448] has devoted her life to ministering to the poo r in Louisiana, b oth in ho using projects
and in prisons. [FN449] She became a nun as part of the reform movement in the Ca tholic C hurch in the early 1970s,
“seeking to harness religious faith to social justice,” [FN450] and she embodies the values of another Catholic social
activist who e mbraced the struggles of the p oor, Dorothy D ay. [FN451] For Prejean, ministering to those in prison is
inextrica bly connected to ministering to the p oor. [FN452]

Just as B right noted the conjunction of po litics and sp irituality in his work, [FN453] Prejean sees herself as both a
spiritual advise r and a political activist. [FN454] Embracing the tea chings of libera tion theo logy, [FN455] Prejean
believes it is our resp onsibility to work to bring about social change, not just to pray for it. [FN456] Not only does she
minister to the most despised --death row inm ates at the Louisiana State Penitentiary at *509 Angola [FN457]--she has
become a leading spo kesperson against the dea th penalty. [FN458]
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V. T owards an Ethica l Fram ework: The V irtue of Fidelity

The Lord our G od m ade a covenant with us at H oreb . It was not with our fathers that the Lord made this
covenant, but with us, the living, every one of us who is here tod ay.
-Deuteronomy 5:23

He that is faithful in that which is least is faithful also in much.

-Luke 16:10 (King Jam es)

He and M orris had sat silent for a little while, with nothing left to say, and Morris had arisen to take his leave. Roger
was fidgeting.

“What is it?” Morris asked.

The bo y gave him one appe aling look and dropped his eyes.

“Will you come when they do it to me?” he asked. And M orris, almost before thinking, said that he would. H e would
com e and tell him the S upreme C ourt's decision, if it was unfavo rable, and he would also com e on the last day.

Morris had never witnessed an execution and had no stomach to, but he felt that he could do no less when Roger
asked him. The bo y had no one else to turn to in his extremity. Morris tried to imagine his loneliness, if no one came,
and shudd ered. He would go . . . .

-Curtis Bok [FN459]

Although the Jewish and Christian teachings and traditions offer a powerful motivation for undertaking the
representation of the accused, they do not provide an analytical framework for maintaining a career as a criminal defense
lawyer. T he bib lical and mod ern examp les of ad vocacy on beha lf of the accused and persecuted provide support and
inspiration, but they do not answer the hard questions that arise in the course of representing p eople wh o do bad things.

In addition, the link between Jewish and Christian teachings and traditions may not, by itself, resolve whether one
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can be both a good criminal defense lawyer and a good or moral p erson . This question is fundamental, for the answer
determines both our p rofessio nal integrity *510 and p erson al character. [FN460] It also determines how we conduct
ourselves as criminal defense attorneys in difficult situations.

It is tempting to deny that any (new or different) ethical framework is necessary when one can easily find support
for the zealous criminal defense paradigm in ethical rules and codes [FN461] and case law. [FN462] Ho wever, while
the rules, codes, and law provide a basis for zealous criminal defense advocacy--and a defense for those accused of
over-aggressiveness-- [FN463]they do not provide an affirmation of the zealous defender as righteous and virtuous.
[FN464]

*511 It is also tempting to simply loo k to our hero es to determine what it means to be a defense attorney. Criminal
defense attorneys could simply emulate the “pro phets” and “saints” of the criminal justice system. Yet holding even
saintly people out as ro le models strips them of their most appealing factor--their individuality. We display pictures of
our criminal lawyer heroes not only because they are great attorneys, but because they are unique characters. Each has
quirks, oddities, and abilities that make them appealing--and sometimes appalling. [FN465] It is this uniqueness that
prevents them from se rving as generic, stripped down mod els of go od d efense attorneys. [FN466]

The challenge then is to identify an ethical framework that provides a universal vision for defense attorneys and
guides defenders through the hard moments. The framework must provide guidance [FN467] to a broad spectrum of
defense attorneys--Jewish, Christian, Muslim, Hindu, atheist, public defender, and defender of the rich and famous--and
must transcend cultural and individualistic notions of mo rality. This is a tall order, one that requires a new and different
appro ach to criminal defense ethics.

A. Virtue Ethics

The question of who is a m oral and ethical attorney rests w ith the mo ral acto r, the attorney. [FN468] In
contemporary moral thought, the focus is not on whether the right act occurred, but on a person's character, and whether
that person strived to do the right thing. [FN469] The contemplation of the act is more important than the rightness or
wrongne ss of the *512 end result. [FN470] Attorneys, like all people, are moral when they strive to be good, not when
they blindly follow a rule.

The ethical framework we prop ose is “virtue ethics,” a system of ethics dating from Aristotle and Aquinas to the
prese nt. [FN471] Virtue ethics places the moral actor--the lawyer--at the center of the inquiry. [FN472] Instead of
focusing on action, results, or rules, virtue ethics looks towards the deve lopm ent of the actor as a mo ral being. [FN473]
Indeed, actions are subsequent to the exercise of the virtues; a person strives to exercise the virtues and, in doing so,
com mits certain acts. [FN474] Of course, the actions are of some importance, but the critical inquiry is the *513 actor's
exercise of the virtues pre cedent to the act. [FN475] Exercise of the virtues enables us to “intend and execute other
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rightly ordered acts.” [FN476]

People becom e virtuous by acquiring and developing practices--ways of ordering their life--that lead them to become
moral people and to engage in mo ral conduc t. [FN477] Virtues “are those characteristics of mind and will that are
conducive to a good life.” [FN478] One is not bo rn virtuo us; virtue m ust be d evelo ped . [FN479] By exercising virtues,
our lives are rich er and we be com e mo re fully realized as people. [FN480]

Theologians and philosophers have identified numerous virtues. For example, Aristotle, one of the earliest and best
known proponents of an ethics o f virtue, identified a series of virtues corresponding to co mmon life experience. [FN481]

In orde r to apply the ethics of virtue to everybody, it is essential to identify the virtues that are not dependent on
cultural norms and local traditions. These universal virtues are known as the “cardinal virtues.” The identification of
the cardinal (core) virtues is the search for “the possibility of naming certain minimal though universal expressions of
virtue that are su bseq uently given content in diverse cultures.” [FN482] The *514 essence of the cardinal virtues is that
they are the mo st basic, and therefore, most genera lizable conc eptions of the good. [FN483]

Thomas Aquinas identified the four cardinal virtues as prud ence, justice, fortitude, and tem perance. [FN484]
Aquinas and classical theologians perceived these virtues to be the skeleton of humanity--shared virtues that exist
independent of culture and geography. Each virtue governed a specific sphere of human nature and w as hierarchically
distinguishable. In the classical conception of the virtues, prudence was the governing virtue, the most important of all
the moral virtues. [FN485] The virtue of prudence ordered the other virtues and applied them in particular circumstance s.
[FN486] Temperance and fortitude enabled people to govern themselves--with regard to desires, material needs, and
inner struggles. [FN487] Justice w as the only virtue tha t governed our relations with others. [FN488]

However, contemporary moral theologians have questioned the viability of the cardinal virtues of Aristotle and
Aquinas. The prim ary ob jection relates to conflicts amo ng the virtues. Aristotle and Aquinas believed that these virtues
were com patible with each other, working as a unified whole such that a single person could possess them all at a given
mom ent. [FN489] This “unity of the virtues” assume d that conflict *515 between the virtues was either nonexistent or,
at most, incidental. [FN490] But numerous theologians ha ve noted that some times the virtues do c onflict. [FN491] It
is easy to conceive of situations when the classical cardinal virtues may conflict. Pure application of the virtue of justice
would co mpel defense lawyers to treat all those arrested , all those w ho allege to have b een victims of crime, and their
own clients equally. Justice alone does not distinguish among those in need, nor does it lend any moral authority to the
difference many of us feel. [FN492]

B. Fidelity as the Governing Virtue for the Criminal Defense Lawyer
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In respo nse to the deficiencies of the classical cardinal virtues, James F. Keenan pro poses alternative virtues that
“encom pass the basic and at times competitive claims to which a virtuous person must respond.” [FN493] For Keenan,
virtues perfect who we are in our p rimary m ode of being in relationship s. [FN494] Our humanity is defined through our
relationships with ourselves, tho se close to us, and so ciety in general. [FN495] To each of these relationships, Keenan
identifies a cardinal virtue.

*516 W ith regard to o ur relatio nships to ourselves, we are called to self-care. [FN496] With regard to the general
com munity--the whole of hum anity-- we are called to the virtue of justice. [FN497] In our relationships with specific
people, we are governed by the virtue of fide lity. [FN498] Consistent with its Aristotelian derivation, prudence integrates
the other three virtues in o ur lives. [FN499]

Unlike the classical virtues, these virtues conflict with each other. [FN500] The claims justice demands are different
from the claim s fidelity demands. [FN501] W herea s justice re quires that we tre at all others equally and impartially,
[FN502] fidelity disposes us to treat those w ith whom we are in a special relatio nship d ifferently and partially. [FN503]
The justice we owe to those with whom we have a general re lationship may conflict *517 with the fide lity we owe to
those with who m we have a special relation ship. [FN504]

Criminal defense lawyers have a special relationship--a covenantal relationship [FN505]--with our clients. As Joseph
Allegretti writes:

Everyone, even the guilty criminal--especially the guilty criminal!--needs a companion, a friend, someone
to stand with him and for him. My covenant obligations call me to be faithful to my client and not abandon him,
to be there for him, and to p ut his interests before my o wn. [FN506]
Fidelity is the governing virtue fo r a criminal defense practice. [FN507] This is because the relationship between
lawyer and client is at the heart of a criminal defense practice. For m any crim inal defense law yers, *518 the connection
between lawyer and client answers both the “why” que stion and the “how” question. W e take on the heinous, unpopular,
or difficult case because another person--somebody's son or daughter, somebody's brother or sister, somebody's friend
is in troub le and need s help. [FN508] As to how we are able to shoulder this burden, we are sustained by human
connection as well. Another person, someone in need with nowhere else to go, has placed his or her faith--and liberty--in
our hands. [FN509]

The special, primary relationship between the defense attorney and the client-- governed by the virtue of fidelity--is
obvious to those engag ed in it. W ithout expressly naming the virtue of fidelity, Charles Curtis, in his classic article, The
Ethics of Ad vocacy, [FN510] written nearly fifty years ago, lays out the very framework we propose here, even making
reference to A ristotelian virtue ethics:

The person for who m you are acting very re asonably expects you to treat him better than you do other people,
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which is just ano ther way of saying that you o we him a higher standard of conduc t than you owe to others. This
goes back a long way. It is the pre-platonic ethics which Socrates had disposed of at the very outset of the
Republic; that is that justice consists of doing good to your friends and harm to your enemies. A lawyer, therefore,
insensib ly finds himself treating his client better than others; and therefore others worse than his client. A lawyer,
or a trustee, or anyone acting for another, has lower standa rds of cond uct toward o utsiders than he has tow ard his
clients or his beneficiaries or his patrons against the outsiders. He is required *519 to treat outsiders as if they
were barbarians and enemies. The more good faith and devotion the lawyer owes to his client, the less he owes
to others when he is acting for his client. It is as if a man had only so much virtue, and the more he gives to one,
the less he has available for anyo ne else. [FN511]

C. Fid elity in the B ible

The virtue of fidelity is reflected in a number of biblical stories in which a person caught between the demands of
the community or government and the needs of someone special chooses to serve the latter. Two stories from The
Pro phets and T he W ritings seem esp ecially fitting here: Jonathan and D avid, and N aom i and R uth. [FN512]

Jonathan, the son of the powerful K ing Saul, was a d ear friend of D avid. [FN513] David was a hero to the peop le
of Israel because he conquered the Ph ilistines. [FN514] As David's reputation for wisdom and *520 courage-- and
pop ularity among the peo ple--grew, Saul beca me jealous and d eclared that D avid was his enemy. [FN515]

When Saul ordered his son and all his courtiers to kill David, Jonathan refused. [FN516] Instead, because Jonathan
and David had a “pact,” [FN517] and J onathan had great affection for D avid, [FN518] he warned David that his father
was determined to kill him. [FN519] Jonathan managed to persuade his father--at least for a time--to d o no harm to
David. [FN520] Saul again tried to turn Jonathan against David--berating and humiliating him, and sugg esting that
while David lived Jonathan would ne ver be king--but Jo nathan wou ld not betray his friend. [FN521] Jonathan had
“covenanted” with David, [FN522] had sw orn love and friendship to him , [FN523] and chose fidelity to his friend over
his own pride and se lf-interest. [FN524]

Like a defender's fidelity to the client, Jonathan's steadfastness to David required a capacity for defiance as well as
connection. As the d efender must sometimes defy the w ishes of family, friends, community, and those in pow er to
unde rtake zealou sly the rep resentation of an unp opular client, [FN525] so Jonathan defied his father, the king.

In order to escape starvation in the land of Judah, Naomi's husband took her and their two sons to live in Moab,
where their sons found wives. When Nao mi's husband and sons died, she was left in a strange land with her
daughters-in-law, Orpah and R uth. [FN526]
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Naomi decided to return to Jud ah and told he r daughters-in-law to return home to their mothers. [FN527] W hile
Orp ah did as Naom i instructed , [FN528] Ruth insisted on staying with Naomi. [FN529]

*521 Ruth's famous sp eech to Naom i is an od e to fidelity and selflessness: “[W]herever you go, I will go; wherever
you lodge, I will lodge; your people shall be my people, and your God my God.” [FN530] Like the criminal defense
lawyer who leaves familiar comforts behind to embrace the client in need, [FN531] Ruth left her homeland to remain
a faithful co mpa nion to Naomi. [FN532]

Perhaps because of the importance of brotherhood in Christianity--and perhaps because Jesus had friends as well
as disciples--the Christian scriptures are rep lete with stories about fidelity. The best example is the story of Laz arus.

Lazarus was a d ear friend of Jesus who fell seriously ill. As soon as Lazarus's sisters got word to J esus that “he
whom thou lovest is sick,” [FN533] Jesus su mmoned his disciples and told them he was returning to Bethany to minister
to his friend . The discip les pro tested, re minding Jesus that he would be in grave d anger in Be thany. [FN534]

Out of love and fidelity, Jesus disregarded the risk to himself to attend to his friend. [FN535] However, when Jesus
arrived, he was too late; Lazarus ha d died. [FN536] Summoning all of his healing powers, Jesus raised Lazarus from the
dead. [FN537] This was an extrao rdinary act of fidelity. [FN538]

D. Virtue Ethics Applied: The Hard Questions

The first problem for us Christian lawyers is not: How can we serve the guilty? It is: Why don't we serve
the guilty? . . . Whether the crimina l law is a system of mo rals or no t, it is a system of fear and *522 pow er . . .
. It is not guilt which keeps us from serving the guilty. It is fear.
-Thomas Shaffer [FN539]

A defense lawyer, you know, is not just a prosecutor turned inside out. He tends, by practice and maybe by
temperament, toward a little compassion for his felon.

-Rosellen Brown [FN540]

A righteous man is concerned with the cause of the wretched;
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A wicked man cannot understand such concern.

-Proverbs 2 9:7

The virtue of fidelity provides the defense lawyer with a framework for answering the most difficult ethical questions
which arise in criminal law practice. Whatever the question or dilemma, fidelity to the client is the governing principle,
the lens through which all questions are examined, the bottom line. For the criminal defense lawyer, fidelity to the client
is the virtue that trumps all other values and virtues. [FN541]

This is not to say that with a sleight of hand we offer easy resolution of every conflict--perso nal, pro fessiona l,
ideological, or ethical--a defender faces. T here are som e con flicts that are p art of daily life for de fenders. [FN542]
There are some conflicts that are well worth struggling over. [FN543] For many defenders, the conflicts and dilemmas
that arise in *523 practice are not just the stuff of dread and hand-wringing; sometimes they make interesting work even
more interesting. [FN544]

1. Excessive Z eal. A chief co mpla int against criminal lawyers is that they are to o aggressive, too ze alous. [FN545]
Critics point to the lack of civility between lawye rs, the win-at-all-costs mentality, the running roughshod o ver witnesses,
and with court procedures, rules, and the truth. Many point to the adversary system as the root of these evils. [FN546]

Under the framework of fidelity, the defense lawyer cannot be concerned with this criticism. It is not for the defense
lawyer to maintain the integrity or civility of the legal system. [FN547] The defense lawyer has a client to focus on and,
through that client, a cause. [FN548]

It is tempting to say that only those who have never been in troub le or ne ed-- or never expe rienced a loved one in
troub le or need--would argue that there is such as thing as excessive zeal on behalf of an alleged wrongdoe r. Only those
who have never stood alone, without a *524 true com panion, wo uld suggest there is such a thing as too much devotion.
If lawyers truly embrace a client and wage the kind of defense that fidelity demands--the lawyers giving everything they
have to defend and protect the client--it is only natural that the defense will be spirited, passionate, and aggressive.
[FN549]

Whe n defense attorne ys act out of fidelity to clients, they must advocate with heart, soul, and zeal. Fidelity demands
that defense lawyers go to the mat for their clients when need ed an d fight to the end . [FN550] The de fense law yer is
abso lutely devo ted to the client and is unswayed by compe ting interests. Passion, not restraint, is the hallmark of a
defense lawyer's fidelity. [FN551]
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The defense lawyer who is guided by fidelity will do all sorts of things to protect the client from harm, including
employing various strategies to produce dela y, manipulating jury selection to obtain the most favorable jury, using
evidentiary rules to prevent the admission at trial of information d amaging to the client, rigo rously cross-examining a
truthful or sympathetic witness, a nd attemp ting throughout a trial to mo ve the jury and stir its passio ns on the client's
behalf.

These are examples of both fidelity and z ealou s advocacy. [FN552] Inde ed, fide lity to the client and zealous
advocacy go hand in ha nd, and the adversary system can be seen as the institutionalizatio n of the virtue of fidelity.
[FN553] Aggressive d efense practices are absolutely moral in this *525 light--and a failure to defend a c lient with utmost
zeal and vigo r would b e unvirtuous.

2. Truth. The criminal defense lawyer's “subversion of truth” is a favorite whipping boy for critics. [FN554] Tho se
who attack the ethics of criminal defense lawyers in this regard often decry three p ractices: (1) rigo rously
cross-examining or impeaching a witness the lawyer knows to be truthful, (2) knowingly presenting perjured testimony
by the d efendant or d efense witnesses, and (3) forcefully arguing something the lawyer kno ws is untrue. [FN555]

Mo nroe Freedma n has consisten tly--and, in our mind , effectively--arg ued that these practices are not unethical.
[FN556] Freedman bases his argument on the importance of lawyer-client confidentiality--the lawyer only knows the
“truth” through client confidences--which safeguards individual autonomy and dignity. [FN557] Interestingly, Freedman
also notes the roots of lawyer-client privilege and an accused's Fifth Amendment privilege against self-incrimination in
Jewish law. [FN558]

We also regard confid entiality as an essential safeguard of the lawyer-client relationship . We regard it as especially
fundamental when a criminal defendant is represented by a public defender or court-appointed counsel. Clients who are
not paying for a lawyer's services and w ho essentially have a lawyer foisted upon them by the same entity conducting
the prosecution have little basis for trust. [FN559] If there is to be any effective advocacy or counseling on behalf of the
indigent client, co nfidentiality is crucial.

Confidentiality is also an essential component of the virtue of fidelity. To serve a client faithfully, one must provide
a refuge for the client by steadfastly maintaining his or her confidences and secrets, regard less of *526 the circumstances.
Of course, the centrality of confidentiality in ministering to another in need has roots in Judeo -Christian teachings.
[FN560]

Because even the most devoted lawyers and scholars sometimes experience moral qualms about perpetuating
untruths in the course of criminal defense advocacy, [FN561] it is important to be clear about the morality of this conduct
under the framework of fidelity. Fo r criminal defense lawyers, whe n there is a conflict, [FN562] the virtue of fidelity
trumps even the “truth.” P ut another way, for defense lawyers it is more imp ortant--and mo re virtuous--to serve one's
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client with devotion, faithfulness, and fidelity than to serve the truth.

This means tha t, under the framework of fidelity, it would be unethical for a defense atto rney not to present a client's
perjurious testimony or some other untruth, if the client insists upon it. It would be wron g for a criminal defense
lawyer--especially an indigent defense lawyer--to engag e in any o f the con duct often recom mended for an attorney in
the face of a client bent on presenting perjured testimony: disclosure to the court, withdrawal from the case, refusal to
present the *527 testimony, or refusal to co mment on it. [FN563] Each of these cou rses of conduct would be a betrayal
to the client, an act of dup licity and infidelity. The c lient whose lawyer engages in this sort of conduct would surely know
whose side the lawyer is on when the go ing gets tough: not the client's.

Of course, fidelity--and good sense--should also demand that the attorney review with the client the tactical risks
of pre senting false testimo ny. This might well include a disc ussion of perjury as b oth wrong and illega l. [FN564]

It should b e noted that, wh ile truth is certainly an important value, it is often in conflict with other values. This is
no different for lawyers than it is for anyo ne else. [FN565] A narrow focus on truth in the legal system can also be at odds
with the needs of p oor and d isadvantage d people, [FN566] the struggle fo r social justice, [FN567] and other more
impo rtant mo ral principles. [FN568]

*528 3. Conduct Towards Alleged Victims. Almo st every defense attorney has be en accused of putting the victim
on trial in the co urse of representing a client. [FN569] Cross-examination is generally the villain here. [FN570]
Although the defense attorney may be doing nothing more than testing credibility, alleged victims and their advocates
[FN571] regard cro ss-examination as offensive, intrusive, demeaning, and often predica ted on racist and sexist
stereotypes. [FN572] It is bad enoug h, critics say, that the victim was killed, raped, or rob bed, without the defense
attorne y putting victim or the victim's family through the o rdeal again at trial.

What do defense lawyers owe complainants under the framework of fidelity? Under this framework, the criminal
defense lawyer's chief concern must be to defend the client against all others. As cross-examination is the primary tool
of the defender, [FN573] it is both the sword and the shield of fidelity to the client. Through cross-examination, devoted
defense lawyers throw their bodies between the client and threatened harm. The only goal is protecting the client. Hence,
the question o f restraint--and the choice of specific strategies in cro ss-exam ination--is tactical, not ethical. [FN574]

*529 The virtue of justice provides some guidance for how defense attorneys should treat complainants; they should
be treated the same as any other prosecution witness. Under the virtue of justice, a defender should cross-examine the
complainant and any other witness with equal vigor. However, sometimes it is not enough to treat the complaining
witness like any other witness. Som etimes it is necessary to “go after” the victim aggressively--to destroy the victim 's
credibility or even reputation--when the alternative is that the clien t will be hurt. Here again, fidelity would permit the
attack on a complainant; fidelity to client would trump justice toward an alleged victim.
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This is not to suggest that even the most faithful advocate can have no compassion for the victim. Sister Helen
Prejean ministers to death row inmates like a devoted death pena lty lawyer. Sh e visits them in jail, app ears b efore paro le
boards on their beha lf, and ac com panies them in their final walk to ward death. In the co urse of her ministry to inma te
Patrick Sonnier, she was confronted by the father of one of the victims, a Catholic, who demanded to know why Sister
Helen was ministering to his son's killer and no t him. [FN575] Although she did not cease her efforts on behalf of
Sonnier, Sister H elen ca lled the father and told him that her ministry for Sonnier did “not mean that [she] [does] not care
about him and his family and what happened to his son.” [FN576]

Being a defense lawyer--or a nun engaged in prison ministry--does not mean one must foreswear all compassion for
victims. [FN577] Indeed, so metimes it is hard not to show comp assion; some crimes are unspeakably cruel. [FN578]

*530 However, those feelings of compassion cannot threaten the fidelity owed to the client. The defense attorney
is not ministering to the alleged victim but rather to the ac cused . If perso nal feelings of symp athy for the victim influence
the attorney's representation of the client, the attorney is not acting with fidelity.

None of this suggests that the alleged victim should not have a lawyer of his or her own. Complainants may certainly
retain counsel who will deve lop a special relation ship of fidelity and devo tion to the m. [FN579]

4. Representing the Guilty and Violent. The most frequently asked ques tion of de fense attorneys relates to
representing people who are guilty and violent-- especially murd erers, rapists, and child molesters. For ma ny attorneys,
the easy answer is not terribly satisfying to themselves and their inquisitors. The right of all citizens to a lawyer, the
importance of holding the state to its burden of proof, and the important principles underlying the adversarial system are
all deeply roo ted in our Co nstitution b ut inevitab ly leave everyone feeling a little empty. [FN580]

The American criminal justice system places great emphasis on the crime but increasingly little emphasis on the
person accused o r convicted of committing the crim e. [FN581] The emphasis on the sin and not the *531 sinner has
obscured the hum anity of tho se accused--as if they are nothing like the rest of us. [FN582]

The answer to how a defense lawyer can represent those whom others regard as violent criminals is at one with the
virtue of fidelity: defense lawyers represent a person, not the conduct attributed to that person. The person may be deeply
flawed--he or she may be a seriously damaged human being who has done terrible things to innocent, vulnerable
victims--but he or she is a p erson . [FN583]

It is not for a defense lawyer to be judgmental about the conduc t or cha racter of clients, [FN584] and mo st defenders
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are no t. [FN585] There are usually plenty of others eager to offer jud gment.

Thomas Shaffer suggests that an adequate moral answer to the issue of serving the guilty “involve[s] first a turning
toward the guilty.” [FN586] For Christian lawyers, the question is not, “‘How can you work to get a guilty person off?’
The real qu estion is ‘W ill you stand by this pe rson, this flaw ed an d sinful human being, and sp eak a word in his beh alf?’“
[FN587] Defense attorneys are able to represent the criminally accused because they are able to turn towards the person
and see the perso n standing next to them, not the act charged. Unfo rtunately, it is the act that gets all the attention, not
the person. As a result, many *532 clients have no one left in the world for them. They stand abandoned, waiting to be
condemned.

Whether out of institutional role or a desire to be near a person who stands alone, the defense attorney is often the
only com panion the defendant has. [FN588] When a defense lawyer stands next to a client, he or she engages in more
than ad vocacy on the client's behalf--the de fense law yer engages in a kind o f ministry to the client. [FN589]

Being a defense attorney is more than cross-examining a witness, arguing before a judge or jury, or winning and
losing. It is about being there when there is nothing left to do and the full power of the system is about to come down
on a client and family, friends, and comm unity are nowh ere to be found. The virtuous defense attorney is the companion
to even the wo rst wron gdoer. Co mpa red to other a cts of devotion, this is a simple act of grace. [FN590]

5. Sustaining a Career as an Indigent Criminal Defense Lawyer. Representing indigent criminal defendants can be
challenging, exhilarating, and gratifying, as well as tedious, frustrating, and draining--and sometimes all of these in a
single day. A career in indigent criminal defense can be hard to sustain. [FN591] For a variety of reaso ns, defense
attorne ys, particu larly pub lic defenders, get burned out. [FN592]

Pub lic defenders burn out for many reasons. The office s in which public defenders work can b e dreary, [FN593]
resources for defenders can be *533 woefully inadequate, [FN594] and public defenders are paid substantially less than
many of their law school classm ates. [FN595] Some public defenders get tired of the con stant pre ssure to plea b argain
cases, [FN596] and som e get tired of difficult and dem anding clients. [FN597] Others get “sick of representing so many
bad people.” [FN598]

W e believe that conne ction with one's client is the key to sustaining a career as a p ublic d efender, [FN599] just as
connection with others is the key to a full and rich life in general. [FN600] Good advocacy and true *534 com panionship
mean standing beside another in need , sharing perspectives and exp eriences, bridging difference, and finding connection.
[FN601]

VI. Conclusion
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I want first of all to put advo cacy in its proper setting. It is a special case of vicarious conduct. A lawyer
devotes his life and career to acting for other people. So too do es the priest . . . . The priest handles other peo ple's
spiritual aspirations. A lawyer hand les other peo ple's troubles.
-Charles Curtis [FN602]

It will be an enormous social task to bring to life the dream of Gideon v. Wainwright--the dream of a vast, diverse
country in which every man charged with crime will be capably defended, no matter wha t his econom ic circumstances,
and in which the lawyer representing him will do so p roud ly, without resentment at an unfair burden, sure of the support
needed to make an adequate defense.

-Anthony Lewis [FN603]

For the needy shall not always be forgotten, nor the hope of the poor perish forever.

-Psalms 9:18

We canno t help but note that there are similarities between those w ho devote their lives to religious work and those
who devo te their lives to the indigent accu sed. Rabbis, priests, nuns, ministers, and defenders are generally not in it for
the money. They work long, often irregular hours for modest pay. Although this was not always the case for aspiring
clergy, these d ays the decision to enter the religio us life, like the d ecision to becom e a career p ublic d efender, often
produces alarm. Parents, family, and friends wonder why, with a myriad of professiona l choices available to those w ith
ability and drive, someone they know would make such a peculiar choice. Of course, there is also the hovering question
of martyrdom.

On the bright side, for both clergy and defenders, the work is cha llenging, fulfilling, an d som etimes even joyful.
The joy comes from *535 service to those in need and the com radery of those similarly engaged. [FN604] The joy comes
from following one's calling. [FN605]

A calling is not dependent on the profession one chooses. Any profession can be a calling if it is done with the
desire--or the need--to serve others. A p rofessio n is a calling if it “exists to serve others . . . [and the] very reason for
being is tied up with the satisfaction o f basic human need s . . . .” [FN606] Peo ple who are called to enter the religious
life and those who are called to defend the criminally accused work with people who have the most basic human needs.
Tho se who seek religious counsel have spiritual needs and, sometimes, material and legal needs as well. Those who seek
criminal defense co unsel ha ve legal and m aterial ne eds, and sometimes spiritua l needs as well.
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Criminal defense is a noble calling, certainly as nob le as any o ther call to service. [FN607] W hen we befriend the
poor and o ppressed , counsel the forgotten and d espised, visit the incarcerated and infirm , [FN608] recognize the
huma nity in the wrongdo er, and seek vind ication or forgiveness, we do what the great prop hets and saints did b efore us.
Surely, if there is such a thing, public defenders do “God's work.” And for the honor and challenge of doing this work--of
being advo cate, co unsel, and compa nion to the criminally accused--we feel humble and p roud and grateful.
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[FN1]. Robert Coles, The Call of Service xxiii (1993).

[FN2]. Attorney for the Damned 5 13, 530 (Arthur W einberg ed., 1957) [[[[[hereinafter Attorney for the Damned ].

[FN3]. There are a growing number of commentators across the ideological spectrum that call for greater individual
acco untability for wro ngdo ers and ridicule as an “excuse” any suggestion of social causes. For a small sample, see Sharon
Lamb, The Trouble with Blame: Victims, Perpetrators, and Responsibility (1996); Alan M. Dershowitz, The Abuse
Excuse (1994 ); and James Q. W ilson, Thinking About Crime (1983).

[FN4]. Lois G. Forer, A Rage to Punish (1994).

[FN5]. See Fox Butterfield, Crime Keep s on Falling; but Prisons Keep on Filling, N.Y. Times, Sept. 28, 1997, at D1;
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Fox Butterfield, ‘D efying G ravity,’ Inmate Population Climbs, N.Y. Times, Jan. 19, 1998, at A10. These are boom times
for the priso n industry, in which emp loyment has increased thirty pe rcent. Mo rning Edition (N ational Pub lic Rad io
broadcast, May 27 , 1997).

[FN6]. For example, incarceration is increasingly proposed to address juvenile delinquency, illegal immigration, and drug
use. See, e.g., Jerry Gray, House Passes Bill to Combat Juvenile Crime, N.Y. Times, May 9, 1997, at 1; Celia Dugger,
Dozens of Chinese fro m 19 93 V oyage Still in Jail, N.Y. Times, Feb. 3, 1997, at 1; Rick Murphy, Prosecutors Shun D rug
Treatment Center, N.Y. Times, Apr. 6, 1997, §13 (Long Island Weekly), at 4. There may be constitutional limits to some
of these practices. See, e.g., Fox Butterfield, Indiana Court Bars M ixing of Young and Adult Inmates, N.Y. Times, May
15, 1997, at A20.

[FN7]. Chris Reidy, It costs to lock ‘em up: But jailing may not pay, Boston Globe, June 27, 1993, at 67 (quoting Elliot
Currie). Prison is increasingly becoming a social service agency of last resort as well. David C. Anderson, Aging Behind
Bars, N.Y. Times Mag., July 13, 1997, §6, at 28.

[FN8]. See, e.g., Sam H owe V erhovek, As Texas Exec utions M ount, They Grow Rou tine, N.Y. T imes, May 25, 1997,
§1, at 1. As of 1997, all but twelve states--Alaska, Hawaii, Iowa, Maine, M assachusetts, M ichigan, Minneso ta, No rth
Dakota, Rhode Island, Vermont, West Virginia, and Wisconsin--permit the death penalty. Id.

[FN9]. See, e.g., Tina Ro senberg, T he D eadliest D.A ., N.Y . Times Ma g., July 16, 1995 , §6, at 22; Kevin Sack, Jury
Holds a Drunken Driver's Life in the Balance, N.Y. Times, May 6, 1997, at A1.

[FN10]. Comp are Rosenberg, supra note 9, at 24 (noting that before New York enacted the death penalty in March 1995,
Manhattan District Attorney Robert Morgenthau opposed it, but now will “‘exercise [his] discretion wisely.’ “), with
Robert M. M orgenthau, W hat Prosecutors Wo n't Tell You, N.Y. Times, Feb. 7, 1995, at A25 (Morgenthau asserting that
“[t]he death pena lty actually hinders the fight against crime”), and James Traub, The D .A.'s Dilemma, New Y orker, July
28, 1997, at 26 (Morgenthau noting that Philadelphia, a city with a comparable population to New Yo rk County--and
a D.A . who se eks the d eath penalty for every eligible case--had more than twice the number of homicides than New Y ork
in 199 6). B ut see M orgenthau, supra. (M orgenthau indicating that he would decid e whether to se ek the d eath penalty
for two men accused in the brutal slaying of Jonathan Levin, a beloved Bronx high school teacher, “on the merits”).

[FN11]. See, e.g., Arlo W agner, Sonner named to judgeship : W ill vacate prosecutor post for second-highest court, Wash.
Times, Nov. 1, 1996, at C7.

[FN12]. See genera lly Stephen B. Bright & P atrick J. Keenan, Judges and the Po litics of Death: Deciding Between the
Bill of Rights and the Next Election in Capital Cases, 75 B.U. L. Rev. 759, 760 (1995) (examining the politics of the
© 2008 Tho mson/W est. No C laim to Orig. U .S. Govt. Wo rks.

50 MERLR 443
50 Mercer L. Rev. 443
(Cite as: 50 Mercer L. Rev. 443)

Page 45

death pena lty and find ing that “[d ]ecisions in cap ital cases have increasingly beco me camp aign fod der in b oth judicial
and nonjudicial elections”). Am ong p oliticians, the most steadfast, high profile death penalty opponent, former New York
Governor Mario C uomo, has been replaced as governor by an ardent suppo rter, George Pataki. See David Nyhan, The
cost of death penalty--it's a killer, Boston Globe, Mar. 10, 1995, at 23. Even W ashington, D .C. M ayor M arion Barry,
a long-time oppo nent, recently jumped on the death penalty bandwagon. Vanessa W illiams & Cheryl W . Thomp son,
Outcry, Suspicions G reet B arry D eath P enalty Plan, Wash. Po st, Apr. 22, 1997, at B1. As to judges, there are fewer and
fewer who c ould fairly be ca lled “liberal.” Neil A. Lew is, Impeach T hose Libe ral Judges! W here are T hey?, N.Y. Times,
May 18, 1997, at E5.

[FN13]. Lawrence M. Friedman, Crime and Punishment in American History 31-50, 77-82 (199 3) [hereinafter Friedman,
Crime and Punishment].

[FN14]. Michel Foucault, Discipline and Punish (1975).

[FN15]. James S. Kunen, “How Can Y ou Defend T hose Peop le?”: The M aking of a Criminal Lawyer (1983).

[FN16]. Lisa M cIntyre, T he Public D efender: The Practice of Law in the Shadows of Repute 142 (1987); Barbara Allen
Babco ck, Defending the Guilty, 32 Clev. St. L. Rev. 175, 175 (1983-84 ).

[FN17]. Maura D olan, Defense Seldom R ests on Issues of Ethics and Duty, L.A. Times, June 1, 1994, at A1. But see
W illiam Glabe rson, Pro secutors in Megan Case Credit Defense After Editorial, N.Y. Times, May 30, 1997, at B4
(reporting the public support by two prose cutors of a public defender whose closing argument in a highly publicized trial
was attacked in a local newspaper editorial). For a critical examination of the values taught in law school, see Milner S.
Ball, The Legal Academy and Minority Scholars, 103 Harv. L. Rev. 1855 (1990); Leslie G. Espinoza, Constructing a
Professional Ethic: L aw Sc hool Lessons and Lesions, 4 Berkeley W omen's L.J. 215 (1989-9 0); and Dun can K ennedy,
Legal Education and the Reprod uction of Hierarchy: A Polemic Against the System (1983).

[FN18]. For a portrayal of a recent college graduate in the late 1960s who wants his future to be “different,” see The
Graduate (Em bassy/Lawrence Turman, Inc. 1967).

[FN19]. Paul Hoffman, “What the Hell is Justice?” 22 (1974); Warren Berger, New Life for a (Pre-O.J.) Legal Classic,
N.Y. Times, Oct. 12, 1997, §2, at 34.

[FN20]. Lord Bro ugham provided the classic stateme nt of the ideal of zealou s advocacy: “It is the du ty of an advo cate
to save his client by all expedient means, to protect him at all hazards, and to the inju ry of all others, and of himse lf
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among those o thers, if it be necessary.” 2 T rial of Q ueen Caro line 5 (L ondon, Shackell & Arrowsm ith 1821 ). The first
codification of the requirement of zeal in this country was in 1908. Annotated Mod el Rules of Professional Conduct
41-52 (2d ed. 1992 ) (discussing the history of Rule 1.3 and whether it requires zealous advocacy). For examinations of
zealous advo cacy with an emphasis on criminal defense, see Monroe H. Freedman, Understanding Lawyers' Ethics 65-86
(1990) [hereinafter Freedman, Und erstand ing Lawyers' Ethics]; David Luban, Lawyers and Justice: An Ethical Study
11-12 (1988) [hereinafter Luban, Lawyers and Justice]; Babcock, supra note 16, at 184; Charles P. Curtis, The Ethics
of Ad vocacy, 4 Stan. L. Rev. 3 (1951).

[FN21]. The attack on criminal d efense advo cacy b y more con servative scho lars is represented by what has come to be
called the “truth school,” which heralds the truth-seeking process of the criminal justice system above all else. Jeffrey
Too bin, Ito and the Truth School, New Yorker, M ar. 27, 1995, at 42. For examples of scholarship by law professors
associated with the truth school, see Akhil Reed Amar & Renee B . Lettow, Fifth Amendment First Principles: The
Self-Incrimination Clause, 93 Mich. L. Rev. 857 (1995); Akhil Ree d Am ar, Fourth Amendment First Principles, 107
Harv. L. Rev. 757 (1994); Harry I. Subin, The Criminal Law yer's “Different M ission”: R eflection s on the “Right” to
Present a False Case, 1 Geo. J. Legal Ethics 125 (1987); Marvin E. Frankel, The Search for Truth: An Umpireal View,
123 U. Pa. L. Rev. 1031 (1975). For an exa mple of a judicial perspective consistent with the truth school, see Judge
Harold J. Ro thwax, Guilty: T he Collapse of C riminal Justice 1 5-34 (1996). W e believe that the writings of Monroe
Freedman offer the d ispositive response to the truth school. Freedman, Understanding Lawyers' Ethics, supra note 19,
at 14-42, 109-141, 161-171; Monroe H. Freedman, Lawyers' Ethics in an Adversary System 43-58 (1975); Monroe H.
Freedman, Judge Frankel's Search for Truth, 123 U. Pa. L. Rev. 1060 (1975); Monroe H. Freedman, Professional
Resp onsibility of the Criminal D efense Lawyer: T he Th ree Ha rdest Questions, 64 M ich. L. Rev. 14 69 (1966). Becau se
the critique by progressive legal scholars is more troubling to us--it comes from those we would like to consider
ideological allies--we have cho sen to fo cus on it.

[FN22]. See supra note 20.

[FN23]. W illiam H . Simon, The Ethics of Criminal Defense, 91 Mich. L. Rev. 1703, 1704-05 (1993); Anthony V.
Alfieri, Defending Racial Violence, 95 Colum. L. Rev. 1301 (1995) [hereinafter Alfieri, Defending Racial Violence];
Luban, Lawyers and Justice, supra note 20, at 150-53. Although David Luban criticizes some defense practices, he
prese nts a forceful refutation to William Simon's argument for limits on defense advocacy. David Luban, Are Criminal
De fenders Different?, 91 Mich. L. Rev. 1729 (1993) [hereinafter Luban, Are Criminal Defenders Different?]. For a
response to Luba n's argument that defense lawyers should refrain from cross-examining a rape complainant about her
sex life when the defense is consent, see Abbe Smith, Rosie O 'Neill Goes to Law S chool: The Clinical Education of The
Sensitive New Age Public Defender, 28 Harv. C.R.-C.L. L. Rev. 1, 42-45 (1993).

[FN24]. See, e.g., Michael E. Tigar, Defending, 74 Tex. L. Rev. 101, 101 (1995). It is interesting to note that, while at
first, Michael Tigar firmly rejects the idea that he has any explaining to do in undertaking the defense of T erry Nicho ls,
he nonetheless explains that he was “appointed by the court.” Id.; cf. Alan M. D ershowitz, The Best Defense 410 (1982)
(“I have bee n accused several times of overzealousness. I confess my guilt. In a world full of underze alous, lazy, and
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incompetent defense lawyers, I am proud to be regarded as overzealous on behalf of my clients.”).

[FN25]. There has been some thing of a backlash against the adversary system--with emphasis on the role of criminal
defense lawyers--sinc e O.J. Simpson was acquitted of murdering Nicole Brown Simp son and Ronald G oldman. The
vitriol spewed about the system, the jury, the defense lawyers, and the defendant following the verdict was not limited
to radio talk shows. See, e.g., Rothwax, supra note 21, at 222-38; Jeffrey Toobin, The Run of his Life: The Peo ple Versus
O.J. Simpso n 144 -57, 208 -26, 419 -21, 423 -24 (19 96). W hatever else might be said about Simpson's defense team, they
did not introduce the issue of race into the O.J. Simpson case. As many commentators have observed, the prosecution
of a pro minent African-Ame rican m an for killing two white people in a city famous for racist police practices was
saturated with race long before Simpson's lawyers settled on a defense theory. See, e.g., Ellen Willis, The W rath of Clark,
N.Y. Times Book Rev., June 15, 1997, §7, at 15; Frank Rich, The Circu s Fold s, N.Y. Times, Sept. 30, 1995, at 19;
Randall Kennedy, Race, Crime, and the Law 286 -92 (1997).

[FN26]. Simon and Alfieri are both former poverty lawyers who became academics. They have written extensively on
poverty law, lawyering, and legal ethics. Neither has ever been a criminal defense lawyer.

[FN27]. Simon, supra note 23.

[FN28]. There is a longstanding obsession in legal ethics with the question of defendant perjury, although there is never
any accompanying evidence to suggest how often it occurs and to what end. See, e.g., Geoffrey C. Hazard, Jr. et al., The
Law and Ethics of Lawyering 351-88 (2d ed. 199 4); Andrew L. K aufma n, Pro blems in Pro fessiona l Resp onsibility
151-207 (3d ed. 1989). It is rare to find any serious discussion of police perjury, although it is widesprea d. Se e, e.g.,
Simon, supra note 23, at 1711 n.15. But see M onroe H. Freedm an, Lawyers' Ethics in an Adversary System, 91-93 (1975)
(discussing examples of police perjury). For discussions of the routine nature of police perjury, see Morgan Cloud, The
Dirty Little Secret, 43 Emory L.J. 1311 (1994); Stanley Z. Fisher, “Just the Facts, Ma'am”: Lying and the Omission of
Exculpatory Evid ence in Police Re ports, 28 N ew Eng. L. R ev. 1 (1993); and Myron W. Orfield, Jr., Deterrenc e, Perjury,
and the Heater Factor: An Exclusionary Rule in the Chicago Criminal Courts, 63 U. Colo. L. Rev. 75, 83 (1992). For
a report by a major co mmission on a range of p olice m isconduct, including perjury, see Commission to Investiga te
Allegations of Police Corruption and the Anti-Corruption Procedures of the Police Department, City of New York,
Comm ission Report 36 (1994).

[FN29]. Simon, supra note 23, at 1704-22. Simon conce des that the tactics to which he refers are not prohibited, id. at
1704, and does not even attem pt to demo nstrate a specific harm. Moreo ver, his portraya l of defense ad vocacy suggests
that defense lawyers are somehow o n their own in court, unimpeded by other actors and running the show without
opposition. All prosecutors worth their salt anticipate and counter delay, untruthful testimony and victim/witness bashing.
Kunen, supra note 15, at 256 (“I do think it's better to be overzealous than underzealous. Overzealousness can be
corrected by the prosecution .... Underzealousness cannot be corrected by anyone.”).
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[FN30]. For a rguments that suppo rt a distinction be tween civil and criminal lawyers, see United States v. Wade, 388 U.S.
218, 256 (1967) (White, J., concurring in part and dissenting in part); Luban, Are Criminal Defenders Different?, supra
note 23; D ebo rah L. R hode, Ethical Perspectives on Legal Practice, 37 Stan. L. Rev. 589, 605 (1985); and Richard
W asserstrom, Lawyers as Professionals: Some M oral Issues, 5 Hum. Rts. 1, 12 (197 5).

[FN31]. Simon, supra note 23, at 1707-08; cf. Luban, Are Criminal Defenders Different?, supra note 23, at 1735-36
(“‘The state’ is not just a group of harassed, overworked bureaucrats in the D.A.'s office. It is a group of harassed,
overworked bureaucrats, backed by the police and able in many cases to immobilize their adversaries in cold concrete.”).

[FN32]. Tom W olfe, The Bonfire of the Vanities 29-48 (198 7).

[FN33]. Toobin, supra note 25, at 334.

[FN34]. Luban, Are Crim inal Defenders D ifferent?, supra note 2 3, 17 30-4 4, 17 55, 1 762 -66. In many jurisdictions,
prosecutors are paid significantly more than public de fenders. See, e.g., M aria Glod , Attorneys highlight pros, cons of
pub lic and private practice, Montgomery J., May 8, 1997, at A1. In W ashington, D .C., Assistant United States Attorneys,
who prosecute crimina l matters in the Sup erior C ourt, make up to $40,000 more than opposing counsel from the Pub lic
Defender Service. Telephone Interview with JoAnn Wallace, Director, Public Defender Service for the District of
Columbia (Aug. 7, 1997 ).

[FN35]. Alfieri, Defending Racial Violence, supra note 23, at 1321 n.149.

[FN36]. Id. at 1 305. Alfieri defines “narratives” as the “rhetorical structure of criminal defense stories.” Id. at 1304.
W hen he refers to “dominant narratives” about race, he means defense theories--or stories--that comport with prevailing
racial stereotypes. His essay “challenges criminal defense lawyers' freedom in story-telling,” id. at 1306, by placing “race
conscious” ethical limits on the theories defense lawyers may advance, id. at 1331-42. See also Antho ny V. A lfieri,
Lynching Ethics: Toward a Theory of Racialized Defenses, 95 Mich. L. Rev. 1063 (1997). For an analysis of criminal
defense storytelling and rhetoric as advocacy, not evidence of race consciousness, see Anthony G. Amsterdam & Randy
Hertz, An Analysis of Closing Arguments to a Jury, 37 N.Y.L. Sch. L. Rev. 55 (1992).

[FN37]. Alfieri, Defending Racial Violence, supra note 23, at 1321. For a thoughtful discussion of the use of race and
ethnic bias in criminal defense advocacy from a defense perspective, see Eva S. Nilsen, The Criminal Defense Lawyer's
Reliance on Bias and Prejudice, 8 Geo. J. Legal Ethics 1 (1994).

[FN38]. Alfieri, Defending Racial Violence, supra note 23, at 1321.
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[FN39]. Id. at 1306, 1326-31.

[FN40]. Patricia J. Falk, Novel Theories of Criminal Defense Based upon the Toxicity of the Social Environment: Urban
Psychosis, Television Intoxication, and Black Rage, 74 N.C. L. Rev. 731 (1996).

[FN41]. Alfieri, Defending Racial Violence, supra note 23, at 1301-03.

[FN42]. Id. at 1301-06. There is an assumption throughout A lfieri's article that defense counsel selected the defense of
group contagion without consulting the clients. For the worst example of this sort of defense lawyering, see Ernest J.
Gaines, A Lesson Before Dying (1993). But, what if, in the Reginald Denny case, defendants' version of the event for
which they were prosecuted comported with group contagion, defendants considered and rejected other more responsible,
race conscious defenses, see Alfieri, Defending Racial Violence, supra note 23, at 1339, defendants were aware of the
stereotypical na ture of the group contagion defense and still urged their lawyers to pursue it, and they were ultimately
acquitted? What if the group contagion theory enables two poor African-American males to avoid incarceration at a time
when one in three is locked up? See supra note 4. Is racial justice only abo ut “intersub jective, communa l sensibility,”
Alfieri, Defending R acial Violenc e, supra note 2 3, at 134 2, or might it mean o ne less black ma n behind b ars?
There is also something o dd about Alfieri's analysis o f the defense theo ry of gro up co ntagion. It is hyperbolic
to characterize it as “portray[ing] young black males as deviant objects controlled by bestial instincts or pathological
impulses.” Id. at 1304. Why not characterize it as portraying otherwise good, law-abiding citizens who were su dde nly
swept up in a frenzy of emotion under extrao rdinary circumstanc es? W hy not say, in other word s, that this was a
“situational offense”--a term w hich often app ears in presentence rep orts and can be used to m itigate a defenda nt's
culpa bility-- contrary to the character of the accused. Mo reover, holding the defense responsible for “the image of the
black male as a social deviant,” id. at 1305, hardly seems fair in view of the balance of power in the criminal justice
process, Stanley Z. Fisher, In Search o f the Virtuous Prosecutor: A Conceptual Framework, 15 Am. J. Crim. L. 197
(1988), and the history of race and crime in this country. See generally Kenned y, supra note 25; Friedman, Crime and
Punishment, supra note 13; Dan T. Carter, Scottsboro: A Tragedy of the American South (196 9).

[FN43]. Alfieri, Defending Racial Violence, supra note 23, at 1304.

[FN44]. Id. at 1305.

[FN45]. Cf. Curtis, supra note 20, at 5-6 (“A lawyer ... has lower standards of conduct toward outsiders than he has
toward his clients .... He is required to treat outsiders as if they were barbarians and enemies. The more goo d faith and
devotion the lawyer owes to his client, the less he ow es to others when he is acting for his client. It is as if a m an had only
so much virtue, and the m ore he gives to one, the less he ha s availab le for anyone else.”). For a critical response to
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Alfieri's thesis, see Robin D . Barnes, Interracial Violence and R acialized Narratives: Discovering the Road Less
Traveled, 96 Colum. L. Rev. 788 (1996).

[FN46]. Alfieri, Defending Racial Violence, supra note 23, at 1339.

[FN47]. Id. at 1342.

[FN48]. Freedma n, Understanding Lawye rs' Ethics, sup ra note 20, at 13-4 2; see a lso T igar, supra note 24, at 101;
Babco ck, supra note 16, at 177-78; Charles Fried, The Lawyer as Friend: The M oral Foundations of the Lawyer-Client
Relation, 85 Y ale L.J. 1060 (1976). This justification has been called the “adversary excuse.” David Luban, T he
Adversary System Excuse, in The Good Lawyer: Lawyers' Roles and Lawyers' Ethics 83 (David Lub an ed., 1984).

[FN49]. But see Carrie Menkel-M eadow, The T rouble with the Adversary System in a Postmodern, Multicultural World,
38 W m. & M ary L. Rev. 5, 5 (1996) (criticizing the adversary system and calling for a re-examination of “the practice
based on the premises of that system”). Cf. Monro e H. Freedma n, The T roub le with Postmodern Zeal, 38 W m. & M ary
L. Rev. 63, 63-69 (1996) (characterizing Menkel-Meadow's article as an exam ple of effective “adversarial ad vocacy”
and arguing that alternatives to the adversary system tend to shunt the poor and disadvantaged aside); Laura Nader,
Controlling Processes in the Practice of Law : Hiera rchy and Pacification in the M ovement to Re-Form Disp ute Ide ology,
9 Ohio St. J. on Disp. Resol. 1 (1993) (critically examining the em phasis on “ha rmony” values over “justice ” values in
alternative dispute resolution). See also Thomas L. Shaffer, The Unique, Novel, and Unsound Adversary Ethic, 41 Vand.
L. Rev. 697 (1988) (critically examining the adversary ethic from a historical and social ethics perspective) [hereinafter
Shaffer, The Unique, Novel, and Unsound Adversary Ethic].

[FN50]. While we use the term “calling” in a nonecumenical sense, we do not shy away from its religious connotation.
See Sara Rimer, Harvard Teaches Social Change, N.Y. Times, May 27, 1997, at A12. Compare Coles, supra note 1
(examining the individual urge to engage in idealistic causes and comm unity activism), with Joseph G. Allegretti, The
Lawyer's Calling: Christian Faith and Legal Practice (1996) (examining the connection between Christian faith and the
practice of law), and Timothy W. Floyd, The Practice o f Law as a Vocation on Calling, 66 Fordham L. Rev. 1405, 1408
(1998) (noting that Christian faith “em phasizes the call o f Go d in everyday life” and Judaism teaches that “all work
should be a calling”).

[FN51]. See generally Tod d Gitlin, The Sixties: Years of Hope, Days of Rage (19 87).

[FN52]. Abbe Smith, Carrying on in Criminal Court: When Criminal Defense is Not So Sexy and Other Grievances, 1
Clin. L. Rev. 723, 729-31 (1995 ).
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[FN53]. Attorney for the Damned, supra note 2, at 8.

[FN54]. Anthony Lewis, Gideon's Trumpe t 5-6 (Vintage Books 198 9) (1964).

[FN55]. W e have decid ed to use three different translatio ns of the bible throughout this article. Excep t where otherwise
indicated, we use the Jewish Publication Society's translation of the Torah, Prophets, and Writings, which when printed
together are comm only referred to as the T anakh. Fo r the New Testam ent we use both the New Revised Standard Version
(1989) and the King James Version. W e are torn between these two translations of the New Testament. On the one hand,
we are most familiar with the King James Version and appreciate its lyricism; on the other, the New Revised Standard
Version offers a level of clarity and plain-spokenness that is consistent with our style of writing. We have accommodated
our ambivalence by alternating between the two. Occasionally, we draw from each of the translations to create a
composite.
A recent cartoon in The New Yorker reflects our struggle over biblical translation, but it goes a step further
than the course we have chosen. In the cartoon, a minister is addressing his congregation from the pulpit: “And the Lord
spoke to the children of Israel and said, ‘Thou must forswear these practices which are a blasphemy and an abomination
in my sight, you know what I'm saying?’“ New Yorker, June 23 & 30, 1997, at 110.

[FN56]. Jeffrey H . Reiman, ... and the Po or G et Priso n 48-49 (1 996 ). Juveniles acc used of delinquency are also
predominantly poor. Id. at 96-98.

[FN57]. Id. at 104-0 7. It has lo ng been acknow ledge d that prison is the final repository for the poor and disadvantaged.
The Challenge of Crime in a Free So ciety: A Report by the President's Comm ission on Law Enforcement and
Administration of Justice 44 (1967 ); Clarence Darrow, The Story of My Life 338 (19 32) [hereinafter Darrow, The Story
of My Life].

[FN58]. Steven K. Smith & Carol J. DeFrances, Indigent Defense, Bureau of Justice Statistics: Selected Findings (U.S.
Dep 't of Justice, Wash. D.C.), Feb. 1996, at 1. According to the Bureau of Justice Statistics, in 1992, 81% of felony
defendants in the nation's 75 largest counties had a public defender or court-appointed counsel at trial. Id. at 4 tbl. 8. In
1991, 76% of state prison inmates and 54% of federal prison inmates had court-appointed lawyers representing them for
the offenses for which they were incarcerated. Id. at 3 tbl. 3. In 1989, 78% of inmates in local jails had court-appointed
counsel. Id. at 3 tbl. 5. The percentage of non-white inmates with co urt-app ointed counsel is even higher. Id . at 3 tbl. 3.

[FN59]. National A ssociation of Crim inal Defense Lawye rs, NA CD L Legislative P olicies: P roblems o f Inade quate
Funding (visited 1997) <http:// www.criminaljustice.org>; <http://www.nacdl.org>. Smith & DeFrances, supra note 58,
at 1.
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[FN60]. Reiman, supra note 56, at 48-49; The Report of the National Criminal Justice Commission, The Real War on
Crim e 99-129 (Steven R. Donziger ed., 1996) [hereinafter The Real War on Crime]; Kennedy, supra note 25, at 15.
Lawyers who specialize in criminal appeals and other postconviction matters may have an even higher incidence of
nonw hite clients. U.S. Dep't of Justice, Sourcebook of Criminal Justice Statistics 548 (Kathleen Maguire & Ann L.
Pastore eds., 1996) (showing that, in 1994, African-Americans were incarcerated at almost eight times the rate at which
whites were incarcerated).

[FN61]. Reiman, supra note 56, at 94; see also Andrew Hacker, Two N ations: Black and White, Separate, Hostile,
Unequal (199 2).

[FN62]. The Real War on Crime, supra note 60, at 27.

[FN63]. Id. at 29.

[FN64]. Elliot C urrie, Recko ning: D rugs, T he Cities, and the Am erican Future 9-3 5 (1993); Marc Mauer & T racy
Huling, Young Black Americans and the Criminal Justice System: Five Years Later 2 (The Sentencing Project, 1995 );
see also Reiman, supra note 56, at 96-104 (examining race and class bias in arrest and charging). The vast majority of
those arrested for drug-related offenses-- especially nonwhite arrestees--have court-appointed counsel. Smith &
DeFrances, supra note 58, at 4.

[FN65]. Marc M auer, Young Black M en and the Criminal Justice System: A Growing National Problem 3 (T he
Sentencing Project, Feb. 1990).

[FN66]. The Real War on Crime, supra note 60, at 106; see also Mauer & Huling, supra note 64.

[FN67]. Babcock, supra note 16, at 177-82; McIntyre, supra note 16, at 83-87.

[FN68]. Attorney for the Damned, supra note 2, at 7 (quoting Clarence Darrow's address to prisoners at the Co ok C ounty
Jail: “If we would open the doors and let you out, and leave the laws as they are today, some of you would be back
tomorrow. This is about as good a place as you ca n get anyway.”); cf. Phyllis G oldfarb, A Clinic Runs Through It, 1 Clin.
L. Rev. 65, 71 (1994) (describing the needs of a client facing execution: “W ith his life in legal jeopa rdy, his immed iate
relationships took on paramo unt importance.”).

[FN69]. The Real War on C rime, supra note 60, at 189; see also McIntyre, supra note 16, at 89-94. As M cIntyre
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documents, the State Attorney's Office in Illinois receives mo re than twice the appropriation o f the Co ok C ounty P ublic
Defende r's Office, id. at 92 tbl.3, so that “the availab ility of resources that the lawyers might use is much more limited
for attorneys in the public defender's office,” id. at 93.

[FN70]. See, e.g., Report of the New York State Judicial Commission on Minorities, 19 Fordham Urb. L.J. 181, 201
(1992).

[FN71]. Id.; see also Gerald C aplan , Criminal Justice in the Lower Courts: A Study in Continuity, 89 Mich. L. Rev. 1694,
1704 (1991).

[FN72]. See generally William Julius Wilson, When Work Disappears: The World of the New Urban Poor (19 96);
Jonathan Kozo l, Amazing Grace: The Lives of Children and the Conscience of a Nation (1995); Alex Kotlowitz, There
are No Children Here: The Story of Two Boys Growing Up in the Other America (1991 ); Nicholas Lemann, The
Promised Land : The Great B lack Migration and How it Changed A merica (1991).

[FN73]. Kennedy, supra note 25, at 12; see also William Stringfellow, My People is the Enemy 6 (1964).

[FN74]. Allegre tti, supra note 50, at 75 ; see also infra notes 178-96 and accompa nying text.

[FN75]. Luban, Are Criminal Defenders Different?, supra note 23, at 1744; see also McIntyre, supra note 16, at 154 (“In
large part, being [a] competent [[[[[[pub lic defender] is being able to con vince a client that it is not in his or her best
interests to insist on a trial that cannot be won.”).

[FN76]. Thomas L. Shaffer, On Being a Christian and a Lawyer: Law for the Innocent 78 (1981); see also Allegretti,
supra note 50, at 74-77; cf. Charles J. O gletree, Jr., Be yond Justifications: Seeking M otivations to Sustain P ublic
Defend ers, 106 Harv. L. Rev. 1239, 1272 (1993) (characterizing the relationship between lawyer and indigent criminal
defendant as “a true friendship”).

[FN77]. See, e.g., Jane M . Spinak, Reflections on a Case (of Motherhood), 95 Colum. L. Rev. 1990 (1995); Milner S.
Ball, The W ord and the Law 60-72 (1993).

[FN78]. See, e.g., Joe Klein, In God They Trust, New Yorker, June 16, 1997, at 40.
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[FN79]. See, e.g., Ogletree, supra note 76, at 1272.

[FN80]. Elliot Currie, Confronting Crime: An American Challenge 144 -79 (1985).

[FN81]. See, e.g., Monroe H. Freedman, Legal Ethics from a Jewish Perspective, 27 Tex. Tech L. Rev. 1131, 1134
(1996) [hereinafter Freed man, Legal Ethics from a Je wish Perspective]; Alan D ershowitz, T he Vanishing Jewish Lawyer,
Cal. Law., Sept. 1997, at 36; Paul Johnson, A History of the Jews 101 (19 87).
We were also tempted to draw on the story of David and Goliath, 1 Samuel 17:12-58, in which a young boy
armed only with a slingshot and stone slew a giant Philistine warrior armed with a “sword and spear and javelin,” id. at
17:45. Indigent criminal defense lawyers often feel as if they are facing an enormously powerful, well-armed government
without a slingsho t--maybe a couple of legal pads and som e law, at m ost. Instead, we will later draw o n D avid's
friendship with Jonathan in arguing that fidelity to the client is a central ethical mandate--and virtue--in criminal defense.
See infra notes 513-25 and accompa nying text.

[FN82]. Freedman, Legal Ethics from a Jewish Perspec tive, supra note 81, at 113 4; see a lso D ersho witz, supra note 81.

[FN83]. Genesis 18:20.

[FN84]. Freedman, Legal Ethics from a Jewish Perspective, supra note 81, at 1134.

[FN85]. Genesis 18:23.

[FN86]. Id. at 18:25.

[FN87]. Id. at 18:26 -33. It is interesting to note that Abraham's advocacy on behalf of Sodom and Go morrah wa s built
on a plea for compassion for the innocent (the “righteous”), whom G od would punish along with the wrongdoers, and
not on co mpassion for the guilty. This is a wise tactic to employ before God or any tough sentencer. An argument for
leniency is sometimes more effective when it focuses not on the client, but on those who have done nothing wrong and
will suffer mo st if a harsh sentence is meted out-- a client's family, for example. See, e.g., Attorney for the Damned, supra
note 2, at 24, 35-58.

[FN88]. Genesis 18:30; id. at 18:32.
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[FN89]. Id. at 18:25. For a comment on the significance of Abraham's intervention on behalf of Sodom and G omorrah,
see The T orah: A Mo dern Comm entary (W. Gunther Plaut ed., 1981).

[FN90]. Not everyone thinks corporate practice is “high level.” Darrow, The Story of my Life, supra note 57, at 426.

[FN91]. Exodus 6:9.

[FN92]. Id.

[FN93]. Id. at 8:16.

[FN94]. The Torah: A Modern Commentary, supra note 99, at 644-56.

[FN95]. Exodus 32:10.

[FN96]. Id. at 32:11-12.

[FN97]. Id. at 32:10.

[FN98]. Mo ses's steadfastness can be likened to defenders who resist the constant institutional pressure to p lease those
in power, to be a team player, and not to advocate “too zealously” for clients. McIntyre, supra note 16, at 45-73; Michael
McCo nville & Chester Mirsky, Criminal Defense of the Poor in New York City, N.Y.U. Rev. L. & Soc. Change 581,
582-83 (19 86-1987 ).

[FN99]. Exodus 32:32. For another passage that portrays Moses as both counsel to and advocate for the people, see id.
at 18:19-20.

[FN100]. Esther 4:11.

[FN101]. See, e.g., Herrera v. Collins, 506 U.S. 390 (1993) (holding that even a strong claim of innocence is not grounds
for federal review).
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[FN102]. See, e.g., Fredric Dannen, Defending the Mafia, New Yorker, Feb. 21, 1994, at 64. For a favorite exam ple in
fiction, see Harper Lee, To Kill a Mockingbird 83 (H arper & Ro w 1960).

[FN103]. See IX The M idrash: Esther and Song of Songs (Maurice Simon trans., 1961).

[FN104]. Esther 1:1.

[FN105]. Id. at 1:16-20. The story of Esther is offered as a model of advocacy on behalf of the damned, not as a model
of enlightened thinking about sex roles. We are fearful of even commenting on sexism in the Bible; once we start, we
may never return to the task at hand. We will leave feminist analysis of scripture to those w ith greater expertise. Se e, e.g.,
Feminist Perspectives on Biblical Scholarship (Adela Yarbno Collins ed., 1985); Katheryn Pfisterer Darr, Far More
Precious Than Jewels: Persp ectives on B iblical Women (1991); Feminist Interpretation of the B ible (Letty M . Russell
ed., 1985); Elisabeth Schussler Fiorenza, In Memory of Her: A Feminist Theological Reconstruction of Christian Origins
(1983).

[FN106]. Esther 2:3.

[FN107]. Id. at 2:17.

[FN108]. Id. at 2:17-18.

[FN109]. Id. at 2:20. No doubt, M ordechai believed that King Ahasuerus would not even consider Esther for his bride
if he knew she was Jewish. But once the king go t to know and love E sther, her Jewish ness wo uld simply be a part of her.
Cf. Robert St. John, Jews, Justice and Judaism 2 27 (1969) (W oodrow W ilson was once asked by a less than
broad-minded associate, “‘Isn't it a pity that a man as great as [Louis] Brandeis should be a Jew?’ “ W ilson rep orted ly
replied, “‘But he would not be M r. Brandeis if he were not a Jew.’“).

[FN110]. Esther 3:1-6.

[FN111]. Id. at 3:13.
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[FN112]. See Leviticus 18:3-4.

[FN113]. Esther 4:3.

[FN114]. Id. at 4:3-4.

[FN115]. Id. at 4:7-8.

[FN116]. Id. at 4:11.

[FN117]. Id. at 4:15-16. Some will rightly note that, in this story, Esther intervened on behalf of the innocent (the Jews),
while defenders m ostly intervene o n behalf of the guilty. Still, for us, the story is about a lone defender risking her own
status and security in order to challenge a more powerful authority on behalf of others. Additionally, we do not believe
that it is always easy to sep arate the righteo us from the wro ngdo er (in life and crim inal court). One of the lessons of
criminal defense work is that good peop le sometimes d o bad things.

[FN118]. Id. at 7:2-6. U nfortunately, the story of Esther does not end on this high, hero ic note. Although Haman
“plead[ed ] with Queen Esther for his life [[when] he saw that the king had resolved to destroy him,” id. at 7:7, Esther
was unmoved. Instead of showing mercy, Esther and Mordechai did nothing to stop a blood thirsty revenge against
Haman, id. at 7:10, and happily took possession of all of Haman's property, id. at 8:1-2. For a critical rendering of the
story of Esther, see Ball, supra note 77, at 71-72.

[FN119]. Cecil Ro th, A History of the Jew s 124-2 5 (1961); see also Samuel J. Le vine, Jewish Legal Theory and
American Constitutional Theory: Some Comparisons and Contrasts, 24 Hastings Const. L.Q. 441, 444-46 (1997).

[FN120]. Roth, supra note 119, at 125; see also Suzanne Last Stone, In Pursuit of the Counter-Text: The T urn to the
Jewish Legal Model in Contemporary American Legal Theory, 106 Harv. L. Rev. 813, 816 n.13 (1993).

[FN121]. Roth, supra note 1 19, at 125 ; see also Jerold S. A uerbach, R abb is and Lawyers: The Journey from To rah to
Constitution 38-39 (19 90).

[FN122]. Roth, supra note 119, at 124; see also Auerbach, supra note 121, at 36-37.
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[FN123]. Roth, supra note 119, at 126.

[FN124]. Id. at 127; see also The M ishnah xiii (Herbert Danby trans., 1933).

[FN125]. Johnson, supra note 81, at 152-55; Elliot N. Dorff & Arthur Rosett, A Living Tree: The Ro ots and Growth of
Jewish Law 8-9, 152-160 (1988); see also Jacob N eusner, The M ishnah: An Introduction 37-39, 41 (1989). The Mishnah
prescribes behavior on a wide range of topics--from agriculture, commerce, and law, to domestic relations and what
might b e called “hygiene.” The M ishnah, supra note 1 24, at xvi.

[FN126]. Johnson, supra note 81, at 153.

[FN127]. Roth, supra note 119, at 125-27.

[FN128]. Id. at 131.

[FN129]. Robert M . Cover, Obligation: A Jewish Jurisprudence of the Social Order, in Narrative, Violence, and the Law:
The E ssays of Robert Cover 239-40 (M artha Minow et al. eds., 1992).

[FN130]. Dershowitz, supra note 81, at 39.

[FN131]. Gemilut hasadim also means “bestowing compassion.” The more comm only known term, rachma nos, also
means compassion. Freedman, Legal Ethics from a Jewish Perspe ctive, supra note 81, at 113. Freedman ma kes the
connection between rachmanos and criminal defense work: “I stress rachmanut, or compassion, for a fellow human being
who is suffering, even though his suffering may be his own fault. According to Jewish tradition , compassio n is one of
the seven things with which God created the world.” Id.; see also The Fathers According to Rabbi Nathan 153 (Judah
Goldin trans., 1955).

[FN132]. The Mishna h, supra note 1 24, at 44 6 [ Aboth 1:2]; see also Ahavath C hesed (Leo nard Oschry trans., F eldhe im
Publishers 2d rev. ed . 1976 ). The story of Joseph ca n be seen as a story about kind ness and co mpassion as w ell as
forgiveness. Even though Jo seph's brothers sold him into slavery as a youn g boy, he saved his brothers and the Israelites
from starvation when he rose to a p osition of po wer an d wealth in Egypt. Genesis 4 2:1-5 0:26 . Althou gh Jo seph could
have reproached his brothers with anger and vengeance, Joseph responded instead with compassion:
His brothers went to him themselves, flung themselves before him, and said, “We are prepared to be your
slaves.” But Joseph said to them, “H ave no fear! .... [A]lthough you intended me harm, God intended it for good, so as
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to bring about ... the survival of many people. And so, fear not. I will sustain you and your children.” Thus he reassured
them, speaking kindly to them.
Id. at 50:18-21.
[FN133]. The M ishnah, supra note 124, at 10, 11 [ Peah 1:1].

[FN134]. Deuteronomy 26:12.

[FN135]. Peah means the portion of a crop left for the benefit of the poor. The Mishnah, supra note 124, at 795.

[FN136]. Leviticus 19:9-10.

[FN137]. Exodus 2:22.

[FN138]. Leviticus 19:33-34; see also Deuteronomy 26:8-9, 11.

[FN139]. Deuteronomy 10:19; see also Proverbs 16:19 (drawn from both the Jewish Publication Society translation and
the New Revised Standard V ersion).

[FN140]. Deuteronomy 24:17-18, 26:12-13.

[FN141]. Jeremiah 22:15-16; Proverb s 14:31 ; Psalms 35:10; cf. Dershowitz, supra note 81, at 39 (“[W]henever the
downtrodden need legal representation, you will often find a Jewish lawyer ....”).

[FN142]. Kozol, supra note 72.

[FN143]. See M auer & Huling, supra note 6 4, at 1 (finding that one in three yo ung A frican A merican ma les are currently
under the supervision of the criminal justice system, either in prison or jail, or on probation or parole).

[FN144]. Undoubtedly, this has long been the case for the indigent criminal defendant. Darrow, The Story of my Life,
supra note 57, at 338-39.
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[FN145]. Jack Newfield, A Decent Judge in a Rotten System, in Cruel and Unusual Justice 182, 187 -88 (1 974 ) (Ne wfield
asking Judge Irwin Brownstein what makes a good criminal judge, and Brownstein replying, “I think Jews generally
make good judges because of the Talmud .... The Talmud teaches us justice and respect for the law, and compassion.
I think that is why so many great judges, like Brandeis, were Jewish.”)

[FN146]. Deuteronomy 16:20; see also Amos 5:15; Micah 6:8; Hosea 2:21.

[FN147]. Auerbach, supra note 121, at 59.

[FN148]. Amos 5:24.

[FN149]. Jules Lobe l, Losers, Fo ols and P rophets: Justice as Struggle, 80 Cornell L. Rev. 1331, 1333 (1995); see also
Abraham J. H eschel, The Prophets 212 (1 962).

[FN150]. Lobel, supra note 149, at 1333.

[FN151]. Isaiah 1:17.

[FN152]. Auerbach, supra note 121 , at 59-6 1; Dorff & Rosett, supra note 125, at 110-23; Eliezer Berkovits, The Biblical
Mea ning Of Justice, 18 Judaism 188 (1969). The American concept of justice is no less complex. See, e.g., W illiam
Glaberson, Killer in ‘Megan’ Case Is Sentenced to Death, N.Y. Times, June 21, 1997, at 1.

[FN153]. Johnson, supra note 81, at 75; see also Albert Einstein, Why Do T hey Hate the Jews, in Out of My Later Yea rs
249 (19 50).

[FN154]. Isaiah 5:8.

[FN155]. Id. at 3:13-15.

[FN156]. Leviticus 19:15; Deuteronomy 10:17-19, 16:19; see also The Mishnah, supra note 124, at 446-61.
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[FN157]. Johnson, supra note 81, at 156; see also Sol Roth, Halakhah and Politics: The Jewish Idea of a State 61 (1988).
Unfortunately, women did not figure in the Mishnah's notion of equality. Neusner, supra note 125, at 121-48.

[FN158]. For example, a body similar to the Anglo-Saxon jury determined community practices so that local norms
might be taken into account in legal decisions. Johnson, supra note 81, at 157.

[FN159]. Id.

[FN160]. Deuteronomy 10:17; Leviticus 19:15.

[FN161]. Johnson, supra note 81, at 158 (referring to the general reluctance to use imprisonment as punishment and the
support for a person's basic right to roam freely).

[FN162]. The M ishnah, supra note 124, at 446 [ Aboth 1:6]; see also Coffin v. United States, 156 U.S. 432, 454 (1894)
(noting that the presumption of innocence has been traced to Deuteronomy).

[FN163]. Babcock, supra note 16, at 177.

[FN164]. John son, sup ra note 81, at 157 -60. For an exam ple of the authors' views on individual and social re sponsibility
for crime, see Abbe Smith, Criminal Resp onsibility, Social R espo nsibility, and Angry Yo ung M en: Re flections of a
Feminist Criminal Defense Lawye r, 21 N.Y.U. Rev. L. & Soc. Change 433 (1994). For a poignant story about the
individual and so cial forces lead ing to an especially gruesome crime, see C urtis Bok, Star W ormwood (1959). See also
Richard W right, Native Son (1940 ).

[FN165]. Rabbi Joseph Telushkin, Jewish Literacy 121 (1991); cf. Michael Lerner, Jewish Renewal: A Path to Healing
and Transformation 33 (199 4) (describing tikkun olam more broad ly as “healing, repair, and transformation” and
“decreasing the pain in the world”). Alan Dershowitz learned at an early age that to “‘[r]epair the world’ was an
imperative.” Dershowitz, supra note 81, at 39.

[FN166]. Lerner, supra note 165, at 399-407.

[FN167]. Telushkin, supra note 165, at 120-22.
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[FN168]. Id.; see also Johnson, supra note 81, at 127.

[FN169]. Johnson, supra note 81, at 127.

[FN170]. Deuteronomy 15:1-2.

[FN171]. Telushkin, supra note 165, at 120-22.

[FN172]. Lerner, supra note 165, at 27.

[FN173]. Id. at 33.

[FN174]. Id. at 404.

[FN175]. In an essay discussing the difference between the Western notion of “rights” and the Jewish notion of mitzvah,
Robert Cover eloquently articulates the Jewish obligation of tikkun olam through participation in the struggle for social
justice:
[A]s I scan my own--our own--privileged position in the world social order and the national social order, as
I attend the spiritua l and m aterial blessings o f my life and the rather obvious conne ction tha t some of these have w ith
the suffering of others--it seems to me that the rhetoric of obligation speaks more sharply to me than that of rights. Of
course, I believe that every child has a right to decent education and shelter, food and medical care; of course, I believe
that refugees from political oppression have a right to a haven in a free land; of course, I believe that every person has
a right to wo rk in dignity and for a decent wage. I do be lieve and affirm the social co ntract that grounds those rights.
But mo re to the point I also b elieve that I am com manded--that we are ob ligated--to realize those rights.
Cover, supra note 1 29, at 24 8; cf. Mishnah Sanhed rin 4:5 (“W hoever saves a single soul, it is as if he had saved the
whole world.”).
[FN176]. Monroe Freedman has also suggested that his law practice, which “includes substantial indigent criminal
defense work and litigation advancing civil rights and civil liberties,” and “[t]he way [he has] practiced law” is consistent
with his understanding of Jewish tradition and values. Freedman, Legal Ethics from a Jewish Perspective, supra note 81,
at 1137 & n.32.

[FN177]. Shaffer, supra note 76.

[FN178]. John 8:2-11 (rec ounting Jesus's refusal to condemn an ad ultress); see also Luke 23 :32-43 (recounting Jesus's
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kind dealings with the two others crucified with him).

[FN179]. Mary Gordon, Jesus Christ, Superstar, Nation, June 23, 1997, at 27.

[FN180]. Shaffer, supra note 76, at 50, 52.

[FN181]. Id. at 55.

[FN182]. 1 John 2:1. (“[I]f anyone does sin, we have an advocate with the Father, Jesus Christ ....”)

[FN183]. Shaffer, supra note 76, at 55. For an exam ple of a Christian lawyer in this mo ld, see S tringfellow , supra note
73. Stringfellow was a lawyer, author, activist, and lay Episcopalian theologian, who went to Harlem to live and work
among the poor upon graduating from Harvard Law S chool in 1956. W olfgang Saxon, William Stringfellow, Author and
Activist in the 60's, Dies, N.Y. Times, Mar. 3, 1985, at A32. He repre sented drug addicts, prostitutes and “‘homosexuals
in trouble with police or in so me kind of tro uble’ [related to their sexual orientation] ... the outcasts of society-- those
who live somehow on its fringe ....” W. Stringfellow; Theologian and Activist Lawyer, L.A. Times, Mar. 10, 1985 , Part
II, at 2. Stringfellow was once criminally charged with harboring the Reverend Daniel Berrigan, a Jesuit priest who had
been convicted of burning draft records to protest the Vietnam War. A strong dissenter within the Episco palian laity,
Stringfellow fought for Christian church support for rac ial integration and the ordination of women. Saxon, supra.
“‘[Stringfellow] was a friend of the poor,’ [Daniel] Berrigan said. ‘He took up causes that no one else wanted to touch,
whether it was housing or racism or the plight of wom en in the church.’“ W . Stringfellow; Theo logian and A ctivist
Lawyer, supra. Stringfellow took on these causes because of his vision of Christianity: “For a Christian to be poor and
to work among the poor is not conventional charity, but a use of the freedom for w hich C hrist has set men free.”
Stringfellow, supra note 73, at 32.

[FN184]. Shaffer, supra note 76, at 78.

[FN185]. There are many powerful stories about Jesus standing beside--and standing up for--sinners and wrongdoers.
As defense lawyers, we are especially drawn to the story of the adulteress because it shows Jesus as the lone defender
of a wrongdo er against a vengeful mob, a familiar experience for us. Although Jesus tells the ad ulteress to “go, and sin
no more,” John 8:11 (K ing James), like many of ou r clients, it is not at all clear that she is repentant. The story of Jesus
and the prostitute, Mary M agdalene, also resonates for defenders, altho ugh this is truly a story of repentance. See Luke
7:37-8:2.

[FN186]. John 8:3 (King James).
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[FN187]. Id. at 8:5.

[FN188]. Id. at 8:6. In Norman M ailer's controversial interpretation of the Gospel, he suggests that they meant to tempt
Jesus to become either lustful or vengeful, and Jesus yielded to neither temptation. Norman Mailer, The Gospel
According to the Son 174 -78 (1997).

[FN189]. John 8:6 (King James).

[FN190]. Id. at 8:7.

[FN191]. Id. at 8:9.

[FN192]. Id.

[FN193]. Id. at 8:10.

[FN194]. Id. at 8:11.

[FN195]. Id.

[FN196]. Cf. Attorney for the Damned, sup ra note 2, at 16-88 (Clare nce D arrow arguing to save the lives of Richard
Loeb and N athan Leopold while a mob raged o utside the courtroom).

[FN197]. Clarence Darrow, Verd icts Out of Court 224 (Arthur & Lila Weinberg eds., 1963) (originally published in The
International Socialist Review, February 1909).

[FN198]. See supra notes 131-33 and acc ompanying text. For a modern-day judicial interpretation of justice including
compassion, see Carey Goldberg, In a Startling Turnabout, Judge Sets Au Pair Free, N.Y. Times, Nov. 11, 1997, at A1
(quoting Massachusetts Judge Hiller Zob el when he red uced au pair Louise W ood ward 's convictio n from murd er to
manslaughter and ordered her release from prison).
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[FN199]. See Psalms 25:6-7, 10-11; Psalms 28:2, 6; Psalms 145:9; Luke 6:36; Matthew 25:34-36; see also Rev. Virginia
Mackey, Punishment in the Scripture and Tradition of Judaism, Christianity, and Islam, in Crime, Values, and Religion
3, 28 (James M . Day & W illiam S. Laufer eds., 1987); cf. Darrow, The Story of My Life, supra note 57, at 353 (“Real
justice can be neither stern nor forbidding in its attitude, but must radiate mercy and charity, and cannot be measured
alike to all.”).

[FN200]. Dorff & Rossett, supra note 125, at 157.

[FN201]. Nathan Ausubel, A Treasury of Jewish Folklore 379 (1948).

[FN202]. Id.

[FN203]. Id.; see also Debra N ussbaum Cohen, Juror's faith had impact on decision, Wash. Jewish Wk., Jan. 15, 1998,
at 9.

[FN204]. Ecclesiastes 7:20.

[FN205]. See, e.g., Jonah 1:1-3.

[FN206]. “Atonement” is the preferred term for Jews, while “repentance” is the term most often used by Christians.
Although the concep ts are similar, they are not identical. For Jews, atonement requires thoughtful acknowledgment of
wrongdoing, more than any particular ac t of penance. Johnson, sup ra note 81, at 75. For Christians, there are specific
rituals of penance. F.J. Sheed, Theology for Beginners 149-52 (19 81) (discussing confession and absolution) (“And he
is the atoning sacrifice for our sins ....”); id. at 99 (noting that “atonement” comes from “at-one-ment”--the notion of God
and man being “at one”).

[FN207]. See 1 John 2:2.

[FN208]. Mo ses Maimonides, The Guide for the Perplexed 346 (M. Friedlander trans., Dover Publications 1956); see
also Johnson, supra note 81, at 75. For a tho ughtful discussion of the view of forgiveness expressed in classical Jewish
sources, see Lo uis E. N ewman, T he Q uality of M ercy: On the Duty To Forgive in the Judaic Tradition, 15 J. Religious
Ethics 155 (1987 ).
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[FN209]. See Exodus 34:5-7; Joel 2:13; Jonah 4:2.

[FN210]. Sheed, supra note 206, at 149; Peter Kreeft, Fundamentals of the Faith: Essays in Christian Apologetics
222(19 88).

[FN211]. Sheed, supra note 206, at 14 9-52 ; see also John 20:2 1-23 (“Jesus said to them ... ‘Receive the Holy Spirit. If
you forgive the sins of any, they are forgiven them; if you retain the sins of any they are retained.’“)

[FN212]. See Mark 11 :25-26 (“And when ye stand praying, forgive, if ye have ought against any ....”). Of course, the
most pow erful passage o f forgiveness in the Christian bible is at Calvary, just before Jesus was crucified: “Father, forgive
them; for they know not what they do.” Luke 23:3 4 (K ing Jam es); cf. Alan W. Perry, Javert or Bebb, 27 Tex. Tech L.
Rev. 1271 (1996) (discussing the importance of forgiveness in the practice of law).

[FN213]. Kreeft, supra note 210, at 223; see also Jeffrie G. Murphy & Jean Ha mpto n, Forgiveness and Mercy 10-13
(1988) (noting the Christian message of forgiveness is not always incorporated into everyday Christian life).

[FN214]. Reinhold Niebuhr, Justice and Mercy 44 (Ursula M . Niebuhr ed., 1974).

[FN215]. Matthew 18:21 (N ew Revised Standard V ersion).

[FN216]. Ma tthew 18:22 (King Jam es); cf. Catechism of the Catholic Church § 97 9 (1994 ) (“The Church must be able
to forgive all penitents their offenses, even if they should sin until the last moment of their lives.”) [hereinafter
Catechism].

[FN217]. Kreeft, supra note 210, at 223 . No doubt, this is the basis for the often repeated C hristian exhortation to “H ate
the sin and love the sinner.”

[FN218]. Id.

[FN219]. Id. at 224.
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[FN220]. Mercy appears to have been out of favor for some time. Attorney for the Damned, supra note 2, at 48-49.

[FN221]. See supra note 199; see also Maimonides, Guide for the Perplexed, supra note 208, at 271; Jon Sobrino, The
Principle of Mercy 20 (199 4).

[FN222]. Leviticus 19:1 8 (“Y ou sha ll not take venge ance or be ar a grudge against yo ur countryman.”). B ut see ge nerally
Susan Jacoby, Wild Justice: The Evolution of Revenge (1983) (exploring the role of revenge in the criminal justice
system); Murphy & Hamp ton, supra note 213, at 3-4; 2 James Fitzjames Stephen, A History of the Criminal Law of
England 81-82 (London, MacMillan 1883). One commentator has noted the link between the Jewish notion of mercy
and the work of pub lic defend ers. D on na E. Arzt, T he Peo ple's Lawyers: The P redom inance of Jew s in Public Interest
Law, 35 Judaism 47, 55 (Winter 1986 ).

[FN223]. Leviticus 19:18 (“Love your fellow as yourself”); Matthew 7 :12 (“In every thing do to others as you would
have them do to you.”); Luke 6:31 (“Do to others as you would have them do to you.”). The Jewish scho lar, Hillel, is
known for embracing the same message. See supra note 168. One commentator has noted that, in Christianity, “[a]nger
does not give way entirely to love ... [[[[[[for] Jesus exhibited anger against injustice.” Mackey, supra note 199, at 38.

[FN224]. Attorney for the Damned , supra note 2, at 48. Darrow's plea for mercy in the Loeb and Leopold case is among
the mo st poignant ever uttered and offers a clear explana tion of the conc ept:
If a man could judge a fellow in coldness without taking account of his own life, without taking account of what
he knows of human life, without some understanding--how long would we be a race of real human beings? It has taken
the world a long time for man to get to even where he is today. If the law was administered w ithout an y feeling of
sympathy or hum anity or kindliness, we wo uld begin our long, slow jo urney b ack to the jungle that was formerly our
home.
Id. David B ruck, a talented death pena lty lawyer, wa s equally poignant in his plea for mercy for Susan Smith, who faced
the death pena lty in 199 5 for killing her two small sons. In his closing argument at the penalty phase of the trial, Bruck
quoted from the Bible, described his client's virtuous life before “she became known to the wo rld,” an d talked of the “hell
of life imprisonment, alone in a cell to ponder the murders of her so ns.” B rian M cGrory, Smith given life term in sons'
deaths, Bo ston G lobe, July 29 , 199 5, at 1. “‘S he'll be all alo ne aga in soon ,’ Bruc k conclude d his summation. ‘Don't leave
her just yet. Stay with her just a little while longer. Watch over her.’“ Id.
[FN225]. Jean Hampton, The Retributive Idea, in Murphy & Hampton, supra note 213, at 158.

[FN226]. Id.; see also Eric L. Muller, The Virtue of Mercy in Criminal Sentencing, 24 Seton Hall L. Rev. 288, 289
(1993).

[FN227]. See Matthew 5:38-40; James 2:13.
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[FN228]. Hampton, supra note 225, at 165-66.

[FN229]. Attorney for the Damned, supra note 2, at 87. But see Jeffrey G. Murphy, M ercy and Legal Justice, in Murphy
& Hamp ton, supra note 213, at 174 (“There thus simply is no ro om fo r merc y as an autono mou s virtue with which their
justice should be tempered. Let them keep their sentim entality to themselves for use in their p rivate lives with their
families and pets.”).

[FN230]. W illiam Shakesp eare, T he M ercha nt of V enice, act 4, sc. 1, lines 184-1 97 (W illiam Lyo n Phelps ed ., Yale
Univ. Press 3d prtg. 1943) (160 0). For a thoughtful discussion of this passage, see Muller, supra note 226, at 307-11.
Muller argues that, according to Shakespeare, mercy goes beyond “mere leniency,” id. at 313, to considering the impact
of the punishment and the crime from the defendant's perspective, id. at 320-23.

[FN231]. Sheed, supra note 206, at 85-105; cf. Isaiah 11:11-12 (“In that day, M y Lord will apply His hand again to
redeeming the other part of His people from Assyria--as also from Egypt, Pathros, Nubia, Elam, Shinr, Hamath, and the
coastlands.”).

[FN232]. Sheed, supra note 206, at 104.

[FN233]. Id; see also Philippians 2:12 (“work out your own salvation with fear and trembling.”).

[FN234]. Mackey, supra note 1 99, at 79, 80; cf. Deutero nom y 25:1 -3 (“When there is a dispute between men and they
go to law, an d a decision is rendered declaring the one in the right and the other in the wrong--if the guilty one is to be
flogged, the magistrate shall have him lie down and be given lashe s in his presence, by count, as his guilt warrants. He
may be given up to forty lashes, b ut not more, lest being flogged further, to excess, your brother be degraded before your
eyes.”).

[FN235]. See Ezekial 33:11-12 (“[D]eclares the Lord Go d--it is not My desire that the wick ed sh all die, but that the
wicked turn from his [evil] wa ys and live.”); see also M ackey, supra note 1 99, at 78. M aimonides clearly believed in the
capacity of wrongdo ers to change. M aimo nides, Guid e for the Perplexed, supra note 208, at 332. The writings of
Maimonides on the coming of the Messiah and, with it, the attaining of true knowled ge also suggest a Je wish belief in
restoration and redemptio n. Id. at 267; Ethical Writings of Maimonides 165-82 (Raymond L. Weiss & Charles E.
Butterworth eds., 1975); see also Isaiah 11:3.

[FN236]. David G arland , Punishment and Modern Society: A Study in Social Theory 185-86 (1990); Charles E.
Silberman, Criminal Violence, Criminal Justice 371-73 (1978); Norval Morris, The Future of Imprisonment 28-58. Some
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of us con tinue to b elieve in the notion of reh abilitation--and redemption. See, e.g., Kunen, supra note 15, at 60-72
(recounting a former bank robber's desire to be an aerial physicist); cf. Bok, supra note 164, at 207-08 (“The worse a
ma n's behavior, the more must be done for him to set him straight; and the more that is done for him, the more likely he
will be to respond to it.”).

[FN237]. Lewis, supra note 54, at 78.

[FN238]. Muller, supra note 226, at 320-29.

[FN239]. Interview with Marc Bookman, Senior Trial Attorney, Homicide Unit, Defender Association of Philadelp hia
(Apr. 13, 1997 ).

[FN240]. René Fülöp-Miller, The Saints that Mo ved the W orld 16 (198 4).

[FN241]. The Catholic Church encourages its members to imitate and honor the saints, not as deities, but as p eop le with
exceptional virtue and grace. Saintho od: It's M anifestatio ns in W orld Religio ns vii (Richard Kieckhefer & George D.
Bond eds., 1988 ) [hereinafter Sainthood]. Originally, the term “saint” was used by Greek and Roman pagans (Greek
hagios, Latin sanctus) as simply meaning a “holy person.” When Christians adopted the term, it took on the meaning of
the faithful, those on earth and in heaven who are worthy of honor and veneration. The Church has established three
definitions of the term “saint”: (1) the mo ral definition, a person who has led a life of hero ic virtue; (2) the theological
definition, a person who has gone to heaven; and (3) the liturgical definition, a p erson who is the legitima te object of a
pub lic cult by virtue of the C hurch's judgment. Richard Kiec khefer, Imitators of Christ: Sainthood in the Christian
Tradition, in Sainthood, supra, at 2-3, 9.

[FN242]. John Stratton Hawley, Saints and Virtues, in Saints and Virtues xiv (John Stratton Hawley ed., 1987).

[FN243]. Some commonly kno wn saints and their virtues are St. Francis, the saint of love; St. Augustine, the saint of
intellect; and St. Elizabeth, the helper of the poor. See Fülöp-Miller, supra note 240; see also Edith Deen, Great Wo men
of the Christian Faith (1959). In addition to personifying certain virtues, saints may also hold the position of “patron”
to a place, class of persons, or even an abstract idea. For example, St. Genevieve is the patro n saint of Paris, S t. Joseph
is the saint of carpenters, and the ever-pop ular St. Anthony is the patron saint of lost causes or things (often invoked by
children when something is misplaced: “St. Anthony, St. Anthony, please come around; Something is lost and cannot
be found.”).

[FN244]. Sainthood, supra note 241, at 19.
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[FN245]. Id. at 17.

[FN246]. Id. at 13. As the sa ints ded icated their life to following Christ's example, so too are their lives an example to
the average man. Fülöp-Miller, supra note 240, at 18. These holy individuals served others, not for rewards on earth, but
for rewards in the afterlife. As a result, despite their intense dedication to active service, saints had a tendency to stay
out of political or public life. In ge neral, they did not try to achieve global reform, but focused on individuals in need.
Sainthood, supra note 241, at 19.

[FN247]. The Rad ical Tradition: Revolutionary Saints in the Battle for Justice and Human Rights xi (Gilbert Márkus
ed., 1993) [hereinafter The Radical Tradition].

[FN248]. Duncan MacLaren, Catherine of Siena, in The Radical Tradition, supra note 247, at 68. During the 1 300s, even
women dedicated to the religious life were discouraged from being public figures. Igino Giordani, Catherine of Siena:
Fire and Blood 3 6 (Thom as J. Tobin trans., 1959).

[FN249]. MacLaren, supra note 248, at 65.

[FN250]. The M antellate were nuns attached to the Dominican Order who performed charitable works and penitential
acts. Id. at 66.

[FN251]. Michael de la Bedo yere, Catherine: Saint of Siena 51 (1947).

[FN252]. Giordani, supra note 248, at 42-45.

[FN253]. Blessed Raymond of Cap ua, The Life of St. Catherine of Siena 118-19 (Ge orge Lamb trans., 1960).

[FN254]. Id. at 130-31.

[FN255]. Deen, supra note 243, at 54-55.
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[FN256]. de la Bedoyere, supra note 251, at 54.

[FN257]. See H elen P rejean, De ad M an W alking (1 993 ); see also infra notes 448-58 and accompa nying text.

[FN258]. Deen, supra note 243, at 54.

[FN259]. de la Bedoyere, supra note 251, at 149, 197; MacLaren, supra note 248, at 72.

[FN260]. MacLaren, supra note 248, at 69.

[FN261]. Giordani, supra note 248, at 152.

[FN262]. Deen, supra note 243, at 55.

[FN263]. de la Bedoyere, supra note 251, at 140; Giordani, supra note 248, at 178.

[FN264]. de la Bedoyere, supra note 251, at 235.

[FN265]. Id. at 239.

[FN266]. See, e.g., Giordani, supra note 248, at 48, 173, 194-95; Deen, supra note 243, at 55; MacLaren, supra note 248,
at 67.

[FN267]. MacL aren, supra note 248, at 71. St. Catherine taught that “if you believed passio nately in anything you sho uld
[not] limit your endeavor to realize it.” de la Bedoyere, supra note 251, at 1.

[FN268]. de la Bedoyere, supra note 251, at 235.

[FN269]. See R ichard P. Jo nes, Chain gangs to toil und er spo tlight: state prisoners who trade cells for shackles will be
first to wear stun belts, Milwaukee J. Sentinel, June 2, 1997, at 1A; Fran k Swob oda, M ilitary-Glove Supp liers Protest
© 2008 Tho mson/W est. No C laim to Orig. U .S. Govt. Wo rks.

50 MERLR 443
50 Mercer L. Rev. 443
(Cite as: 50 Mercer L. Rev. 443)

Page 72

Prison Compe tition; W ith Captive W ork Force, Unicor Can U ndercut Contractors, Wash. Post, June 10, 1997, at A15;
Paul Blustein, Prison Labor: Can U.S. Point Finger at China?, Wash. Post, June 3, 1997, at C1.

[FN270]. Mary Purcell, The W orld of Monsieur Vincent 93 (19 89).

[FN271]. Theodo re Maynard, Apo stle of Charity 91 (1939).

[FN272]. Purcell, supra note 270; cf. supra note 269.

[FN273]. Purcell, supra note 270.

[FN274]. Henri Lavedan, The H eroic Life of Saint Vincent de Paul 141-43 (Helen Younger C hase trans., 1929).

[FN275]. Id.

[FN276]. Id. at 143; Purcell, supra note 270, at 94.

[FN277]. Lavedan, supra note 274, at 148.

[FN278]. Id. at 147; cf. Leo Weismantel, The Mantle of Mercy 164-65 (Albert Paul Schimberg trans., 1939) (“Are not
they, too, children of the Almighty Father? Granting that they have been plunged into this misery because they committed
crimes, for which they will be sternly punished through many years, perhaps until the end of their lives--does not the
respo nsibility for the future rest on us? Who has a right to call them the scum of humanity? Who will wipe the scabs of
Hell from their faces, so that what is beneath may become visible--the souls which God breathed into them?”).

[FN279]. Purcell, supra note 270, at 95; Lavedan, supra note 274, at 146.

[FN280]. Maynard, supra note 271, at 90.

[FN281]. Purcell, supra note 270, at 97.
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[FN282]. William M. Kunstler & Sheila Isenberg, My Life as a Radical Lawyer 90 (1994).

[FN283]. Prejean, supra note 257, at xi.

[FN284]. Telephone Interview with Catherine Roraback, long-time criminal defense and civil liberties lawyer (July 29,
1997) [hereinafter Roraback Interview].

[FN285]. W e would like to take this opportunity to recognize Sister Antonia Maguire, who has been in prison ministry
for twenty-four years at the Bedford H ills Correctional Facility and the T aconic Correctional Facility in New York. She
has reached out to so m any in need. W e especially thank her for her long-time support for Patsy Kelly Jarrett, a woman
who was w rongly convicted of murder and has serve d twenty years at Be dford H ills.

[FN286]. Arzt, supra note 222, at 52; Dersho witz, supra note 81, at 39; cf. Carrie M enkel-M eadow, The Causes o f Cause
Lawyering: Toward an Understanding of the Motivation and Commitment of Social Justice Lawyers, in Cause Lawyering
31 (Austin Sarat & Stuart Scheingold eds., 1998) (a former legal services law yer-- and the child o f Holocaust
survivors--examining the motivations of social justice lawyers).

[FN287]. This discussion raises a number of paradoxes. Notwithstanding the Christian ethos of love and compassion,
some Christians have been largely responsible for the persecution of both Jews and Catholics. There has also been a long
and shameful history of Catholic anti-Semitism (as well as Catholic persecution of Protestan ts and M uslims). See, e.g.,
Roger Cohen, Fren ch Church Issues A polo gy to Jews on War, N.Y. T imes, O ct. 1, 19 97, at 1. It is not the task of this
paper to attempt to ex plain these paradoxes--or the centuries of war, domination, and cruelty perpetrated in the name of
religion.

[FN288]. Alan M. Dershowitz, Chutzpah 101 (19 91) [hereinafter Dershowitz, Chutzpah].

[FN289]. Cecil Roth, The Jewish Co ntributio n to Civilization 22-51 (1940 ); Dershowitz, Chutzpah, supra note 288, at
101-13. Dershow itz notes that Jews have been “vilified and persecuted over millennia.” Id. at 101; see also Charles
Patterson, Anti-Semitism: The Road to the Holocaust and Beyond (1982)

[FN290]. Arnold Forster, Square One 16 (19 88).

[FN291]. Patterson, supra note 289, at 3; see also Dershowitz, Chutzpah, supra note 288, at 101.
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[FN292]. Patterson, supra note 289, at 5. The tension between Romans and Jews culminated in a bloody war early in the
second millennium, which ended with the destruction of the temple of Jerusalem. Id. at 5-6.

[FN293]. Dershowitz, Chutzpah, supra note 288 , at 101 -04; P atterson, supra note 289 , at 6-7. T he G ospels, especially
Matthew and John, lay the foundation for Christian anti-Semitism by depicting Jews and Judaism as the forces that
persecuted and killed Jesus. Dershowitz, Chutzpah, supra note 288, at 101. The writings of the Christian Fathers in the
second, third, fourth, and fifth centuries portrayed Jews as “‘lustful, rapa cious, greed y, perfidious bandits ... inveterate
murderers, destroyers, men possessed by the devil.’ “ Patterson, supra note 289, at 9-10 (quoting John Chrysostom, the
fourth-century Bishop of Antioch).

[FN294]. In the eleventh and twelfth centuries, the Crusades resulted in the massacre of thousands of Jews. Dershowitz,
Chutzpah, supra note 288, at 102; Patterson, supra note 289, at 11-12. In the thirteenth century, Jews were expelled from
England and France. Patterson, supra note 289, at 13. In the fifteenth century, they were expelled from Austria and
Portugal. Dershowitz, Chutzpah, supra note 288, at 103. In the Middle Ages, the false accusation that Jewish ritual
required the killing of a Christian child during Passover became widespread, see id., and led to sporadic attacks upon
Jews and the segregation of Jews in overcrowded ghettos in many cities. Patterson, supra note 289, at 13-14.

[FN295]. Patterson, supra note 28 9, at 14. As a result, many Jews were forced to convert to Christianity. Id. Still, the
Inquisition led to thousands of Jews--including those who had converted--being burned at the stake, tortured, imprisoned,
stripped of their property, and finally expelled from the country in 1492. Id. at 14-15.

[FN296]. Id. at 17. Luther resurre cted a ll the old accusations against the Jews: they were “ritual murd erers, poisoners,
usurers, parasites, and corrupters of Christians.” Id. (footnote omitted). He c alled for the expulsion of Jews from
Germany. Id.

[FN297]. Jews had successfully sought refuge in Poland and Lithuania to escape the Crusades. Id. at 15.

[FN298]. Id. During the war betwee n the Ukrainian cossacks and the Po lish overlords, seven hundred Jewish
communities were destroyed, and as many as five hundred thousand Jews were killed. Id. As a result of the partition of
Poland by its more powerful neighbors at the end of the eighteenth century, the bulk of the Polish Jews came under the
rule of the Russian czars, where, starting in 1881, they suffered pogroms and other forms of persecution. Id. at 15, 20,
36-42.

[FN299]. Id. at 17-25.
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[FN300]. Id. at 28. In czarist Russia during the same period, Jews were paradoxically reproached both for being poor
peasants and for being part of an international conspiracy of wealth and power. Dershowitz, Chutzpah, supra note 288,
at 108. In 1903 the czarist police issued the fraudulent The Protocols of the Elders of Zion, which purported to be a
transcript of meetings of Jewish elders who were planning to de stroy the non-Jewish wo rld and rep lace it with a Jewish
empire. After the Russian Revolution, it was circulated throughout Europe as an accurate account of the Jewish
conspiracy, contributing to anti-Semitism in the early twentieth century. Id. at 108-09.

[FN301]. See, e.g., Daniel Jonah Goldhagen, Hitler's Willing Executioners (1996); Lucy S. Dawidowicz, The W ar
Against the Jews 1933-1945 (19 75); Theod ore Abel, The N azi Movem ent: Why Hitler Came to Power (19 66).

[FN302]. Dershowitz, Chutzpah, supra note 288, at 109.

[FN303]. See generally Charles E. Silberman, A Certain People 21-156 (1985). In many states in the eighteenth century,
Jews were prohibited from voting, holding office, and serving as witnesses in trials. Dershowitz, Chutzpah , supra note
288, at 115. In the nineteenth century, Jews were excluded routinely from many a spects of non-Jewish life. See, e.g.,
Silberman, supra, at 48. In the post-World War I period, Jewish immigration was limited, Ivy League and other
prominent colleges and universities created quotas, the Ku Klux Klan, which had been especially powerful in the
nineteenth century, experienced a resurgence, and anti-Semites like Henry Ford and Father Charles Coughlin were
prominent figures. Dershowitz, Chutzpah, supra note 288, at 115-16; Forster, supra note 290, at 68-73, 82-83, 94-95.
For a thorough examination of the Ku K lux K lan's anti-Semitism, see Jack N elson, Terror in the N ight: T he Klan's
Campaign Against the Jews (1993). See also Seth Cagin & P hilip Dray, We are not Afraid: The Story of Goodm an,
Schwerner, and Chaney and the Civil Rights Campaign for Mississippi (1988); W yn Craig W ade, The Fiery Cross: The
Ku Klux Klan in America (1987). The 1940s and 1950s brought anti-Zionism and anti-Communism, each of which
served as an impetus for anti-Semitism. Forster, supra note 290, at 104-25. Even staunch anti-Com munist and former
general counsel for the Anti-Defamation League Arnold Forster acknowledges the connection between anti-Comm unism
and anti-Semitism. Id. at 126-29.

[FN304]. Forster, supra note 290, at 378-94; see also Dershowitz, Chutzpah, supra note 288, at 116.

[FN305]. Alfred Dreyfus, a colonel in the French military, was tried and convicted on espionage charges in 1894 and
sentenced to Devil's Island. Althou gh it is now clear that Dreyfus was framed for a crime committed by someone else--the
critical evidence against D reyfus was a forge d do cument--at the time, Dreyfus's prosecution confirmed longstanding
beliefs that Jews were disloyal and untrustworthy and stirred up a new level of anti-Semitic hysteria in France and
western Europe. His vindication and pardon twelve years later did little to dampen the revived anti-Semitism.
Dershowitz, Chutzpah, supra note 288, at 110; Patterson, supra note 289, at 32-34. Foreshadowing the rise of Nazism,
the Dreyfus case spawned French cries for the massacre of Jews. See Jean-Denis Bredin, The Affair: The Case of Alfred
Dreyfus 352 (1986 ).
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[FN306]. In an atmosphere of anti-Semitism, Leo Frank, an Ivy League educated engineer, who was managing a
family-owned pencil factory, was wrongly convicted of murdering a young Christian factory worker, Mary Pha gan. The
anti-Jewish bigotry that sparked the prosecution and infected the trial led to the lynching of Frank two years later. Melissa
Fay Greene, The T emple Bo mbing 68-74 (19 96). The lynch mob co nsisted of twenty-five men, including a clergyman,
two former state supreme court justices, and an ex-sheriff. Id. at 73; see also L eonard Dinnerstein, T he Leo Frank Case
(1987); Patterson, supra note 289, at 48-50.

[FN307]. The prosecution of the Rosenbergs for being Communist spies nearly fifty years ago is still very much a part
of present day A merican Jewish experience. A t the height of the “Red Scare,” Julius and Ethel Rosenberg were charged,
convicted, and se ntence d to d eath for giving atomic secrets to the Soviet Union, a charge each of them steadfastly denied
to their deaths on June 19, 1 953 . Secret Age nts: Th e Ro senberg Case, M cCarthyism, and Fifties America (M arjorie
Garber & Rebecca L. Walkowitz eds., 1995); Alvin H. Goldste in, The Unquiet Death of Julius & Ethel Rosenberg
(1975); John Wexley, The Judgment of Julius and Ethel Rosenberg (1955). That the Rosenbergs were prosecuted by
Jewish lawyers and sentenc ed to de ath by a Jewish jud ge only exace rbated the an guish of many American Je ws.
Dershowitz, Chutzpah, supranote 288, at 310.

[FN308]. Andrew M . Greeley, An Ugly Little Secret: Anti-Catholicism in North America (1977 ).

[FN309]. Although the English Act of Toleration of 1689, which applied to both England and the colonies, established
relations of tolerance between the Church of England and dissenting Protestant denominations, that tolerance did not
extend to Catholics. Thom as J. Curry, The First Freedoms: Church and State in America to the Passage of the First
Amendm ent 79 (1986). While this country was overwhelmingly colonized by English Pro testants seeking b oth econo mic
opp ortunity and religious freedom, their interest in the latter did not lead to tolerance for those who practiced religions
different from theirs. Leonard Dinnerstein & David M. Reimers, Ethnic Americans: A History of Immigration and
Assimilation 2 (1977 ) [hereinafter Dinnerstein & Reimers, Ethnic Americans].
Catholic settlers in the co lonies were double taxed , ship captains b ringing C atholics were charged with
discriminatory head taxes, and Catholics were forbidden to hold public office, establish schools, or hire anyone other
than Protestants to teach their children. Philip Perlmutter, Divided W e Fall: A History of Ethnic, Religious, and Racial
Prejudice in America 82 (1992); Curry, supra, at 80.
Even Maryland, originally founded as a refuge for Catholics, eventually passed laws designed to prevent the
spread of the “Growth of Popery” by Jesuit missionaries. Perlmutter, supra, at 87. Maryland Catholics complained of
being treated no better than the black slaves and being stripped of the advantages promised to their ancesters when they
immigrated to Maryland. Id.

[FN310]. The app roximately three million Irish who came to America in the 1850s and 186 0s were almost all poor and
Catholic. Leonard D innerstein et al., Natives and Strangers: A Multicultural History of Americans 94 (1996)
[[[[[[hereinafter Dinnerstein et al., Natives and Strangers]. Their arrival in such massive numbers posed a direct threat
to many Americans. Id. at 60-61, 93-94. Controversies over the funding of Catholic parochial schools, the control of
church property, and the separation of church and state resulted in vicious attacks on Catholics and allegations of
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Catholics plotting to overthrow the government, establish the Pope as ruler, and suppress Protestantism. Perlmutter, supra
note 309 , at 120 -21; D innerstein & R eimers, Ethnic Am ericans, supra note 3 09, at 32-33, 60 -61. Samu el Mo rse, the
inventor of the telegraph, published propagand a that the Church was sending Jesuit-controlled missionaries to the country
to destroy the United States. Dinnerstein & Reimers, Ethnic Americans, supra note 309, at 32.
Many of the allegations were both spurious and outrageous. Dinnerstein & Reimers, Ethnic Americans, supra
note 309, at 32 (discussing the 1836 publication of Maria M onk's Awful Disclosures on the Hotel Dieu Nunnery of
Montreal in which the author claims she was forced to engage in sexual intercourse with priests in the nunnery and
witness the execution of nuns who refused to submit to the sexual demand s of the p riests). In the book, M onk also
describes the strang ling of babies and their burial in the co nvent basem ent. Id. D espite the exposure of these tales and
the author as fraudulent, the stories were believed by many. Id.

[FN311]. Perlmutter, supra note 309, at 121; Dinnerstein & Reimers, Ethnic Americans, supra note 309, at 32-33. In
1893 anti-Catholic hysteria reached a fevered pitch when rumors spread that the Pope had written a letter to all Catholics
calling on them to exterminate heretics in the United States. The M ayor o f Toledo called o ut the N ational Guard to
prevent the coming slaughter of Protestants. Id. Dinnerstein & Reimers, Ethnic Americans, supra note 309, at 62. Not
all anti-Catholic sentiment was expressed in acts of violence. The political arena also served as a willing recipient of
anti-Catholic expression. The mo st prominen t example was the formation of the Know-Nothing Party, which flourished
in the 1850s. The party was vehemently anti-Catholic, believing that Catholic voters were slaves of the Pope who desired
to establish com plete rule over the co untry. An ti-Catho licism was not merely a p latform of the party, but was ind eed its
genesis. The party was born from the reactions of American-Protestants against Irish-Catholics, who were viewed as
immoral and drunkards. Know-Nothing candidates won offices at all levels, with particular strength in Massachusetts,
New York, Delaware, and Pennsylvania. Richard Bernstein, Dictatorship of Virtue: Multiculturalism and the Battle for
Ame rica's Future 161 (1994); Dinnerstein & Reimers, E thnic America ns, supra note 3 09, at 33; P erlmutter, supra note
309, at 139-40.

[FN312]. W ade, supra note 3 03, at 264 -65, 3 07-0 9; see a lso D innerstein & Reimers, Ethnic Americans, supra note 309,
at 69; Dinnerstein et al., Natives and Strangers, supra note 310, at 238 ; Perlm utter, supra note 309, at 29 . Particularly
in the South, where the civil rights movement was in its embryonic stages, politicians and southern demagogues often
pointed to Catholics and Jews as sources of racial unrest. John Egerton, Speak Now Against the Day: The Generation
Before the Civil Rights Mo vement in the South 109 (1994).

[FN313]. Dinnerstein et al., Natives and Strangers, supra note 310, at 243 (no ting that em ployers would specify only
“WP X,” or white Protestant Christians, in their advertisements and in requesting men from employment agencies).

[FN314]. Perlmutter, supra note 309, at 217-18; see also Darrow, T he Story of my Life, supra note 57, at 377-78
(referring to his “enthusiastic” support for Governor Alfred Smith's presidential campaign and noting “the many bigoted
peo ple who refused to vote for a Catholic”). During this p eriod , numerous anti-Catholic pam phlets, similar to those
produced during the years of the K now-Nothing Party, warned of the con tinuing C atholic threat to take over the country.
Perlmutter, supra note 309, at 217-18.
© 2008 Tho mson/W est. No C laim to Orig. U .S. Govt. Wo rks.

50 MERLR 443
50 Mercer L. Rev. 443
(Cite as: 50 Mercer L. Rev. 443)

Page 78

[FN315]. Dinnerstein et al., Natives and Strangers, supra note 310, at 260.

[FN316]. See generally Herbert B. Ehrmann, The Case That Will Not Die: Commonwealth vs. Sacco and V anzetti
(1969); Herb ert B. Ehrmann, The U ntried Case: Sacco and Vanzetti and the Morelli Gang (1934 ).

[FN317]. Sacco and Vanzetti, a shoemaker and fish peddler respectively, were charged with the robbery and murder of
a paymaster and his guard in Braintree, Massachusetts, on April 15, 1920. According to witnesses, there were two
gunmen who fled in a car with thre e other men, all but one of whom “were dark and looked Italian.” Friedman, Crime
and Punishment, supra note 13, at 369. The case has been called “the American equivalent of the Dreyfus case.” Id.

[FN318]. Ehrmann, The Case That Will Not Die, supra note 316; see also Friedm an, Crime and P unishm ent, supra note
13, at 369-70.

[FN319]. Reportedly, general feelings o f bigotry a gainst Je ws and Catho lics have declined in recent years. Perlmutter,
supra note 309, at 307. But see Anti-Defamation League, 1996 Audit of Anti-Semitic Incidents 27 (1997 ) (noting the
rise of bigotry on the Internet) [hereinafter A.D.L. 1996 A udit]; Anti-Defamation League, Beyond the Bo mbing: The
Militia Menac e Grows 1-2 (199 5) (finding that the militia movemen t, with its anti-Semitic, antiminority, and
antigovernment ideology, has continued to grow since the Oklahom a City bombing). See also Sally Greenberg, T hreats,
Harassment, and Hate On-Line: Recent Developments, 6 B.U. Pub. Int. L.J. 673, 685-88 (1997).
Bias crimes, including acts of violence motivated by the religion of the victim, also appear to be on the decline.
A.D.L. 1996 Audit, supra, at 1. Compare Federal Bureau of Investigation, U.S. Dep't of Justice, Hate Crime Statistics
1997, tbl. 1 with Federal Bureau of Investigation, U.S. Dep't of Justice, Hate Crime Statistics 1997 tbl. 1. On the other
hand, the incidence of hate c rimes appe ars to b e cyclica l. Sally J. Greenberg, The Massachusetts Hate Crime Repo rting
Act of 1990: Great Expectations Yet Unfulfilled?, 31 New Eng. L. Rev. 103, 153 (1996); see also Jack Levin & Jack
McD evitt, Hate Crimes (1993 ).
Econ omic ally, Catholics still hold today predominately blue-collar jobs and rank among the lower white-collar
jobs. Although Jews are more likely to be employed as professionals, the top ranks of American businesses and
institutions remain overwhelmingly closed to them. Dinnerstein et al., Natives and Strangers, supra note 310, at 262.

[FN320]. Dershow itz, Chutzpah , supra note 2 88; A ndrew M . Greeley, T he Catholic Myth: The Behavior and Beliefs
of American Catholics 65-89 (1990).

[FN321]. Albert Einstein, Our Deb t to Zionism, in Out of My Later Years 262 (1950); Lucia Ann Silecchia, On Doing
Justice & W alking Humb ly with God: Ca tholic Social Thought on Law as a Tool for Building Justice, 46 Cath. U. L.
Rev. 1163, 1165 (1997).
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[FN322]. At least half of the membership of the Communist Party in the 1 930 s and 194 0s was Jewish. Gue nter Le wy,
The Cause That Failed: Communism in American Political Life 294-95 (1990); Paul B uhle, Themes in Am erican Jewish
Radicalism, in The Immigrant Left in the United States 95 (Paul Buhle & Dan G eorgakas eds., 1996); Maurice Isserman,
W hich Side Were You On? 10 (1982 ). During that same p eriod , a large p ercen tage of unions were under Catholic
leadership. Neil Betten, Catholic Activism and the Industrial W orker vii, 112 (19 76).

[FN323]. Lewy, supra note 322, at viii; Betten, supra note 322, at 118.

[FN324]. Isserman, supra note 322, at 19 (indicating that, by 1939, the Communist Party either controlled or influenced
the United Electrical, Radio, and M achine Wo rkers Union, the National Maritime Union, the Transport Workers Union,
the America n New spapers Guild, and the Fur and L eather W orkers U nion). Jewish Comm unist leaders also had a
leade rship role in the Furriers Union. Harvey E. Klehr, Communist Cadre: The Social Background of the American
Comm unist Party Elite 39 (1978).

[FN325]. Betten, supra note 322 , at 112 (indicating that the Steelwo rkers U nion, Electrical W orkers Union, Fisherma n's
Union of the Pacific, and American Newspaper G uild were under Catholic leadership).

[FN326]. Douglas P. Seaton, Catholics and Radicals: The Association of Catholic Trade Unionists and the American
Labor Mo vement, from Depression to Cold W ar 13-28 (198 1). W hile, historically, the Ca tholic C hurch was ho stile to
state intervention on behalf of workers, the conditions in the early twentieth century changed this opinion. In 1919, the
Conference of American Bishops endorsed public housing, minimum wages, and o ther measures of state legislation in
American social and economic life. Id. at 20; see also Betten, supra note 322, at 3.

[FN327]. Some of the more well known organizations were the National Union of Social Justice, focusing on political
reform, the Association o f Catho lic Trade Unionists, focusing on unionization, and the Catholic Worker, focusing on
social and econom ic reform. Betten, supra note 322, at 71, 95-96, 124. T he notorious anti-Semite, Father Charles
Coughlin, founded the ironically-named National Union of Social Justice. See supra note 303.

[FN328]. Betten, supra note 322, at 71. The C atholic Worker M ovement advocated nonviolent social change through
the use of strikes and, in particular, sit-down strikes, Janice Brandon-Falcone, Experiments in Truth: An Oral History
of the St. Louis Catholic Wo rker, 1935-1942 , in A Revolution of the Heart: Essays on the Catholic Worker 321 (Patrick
G. Coy ed., 1988 ), strove to aid and nurture co mmunity life in the estab lishment of houses of humanity, Angie O'Gorman
& Patrick G. Coy, Houses of Ho spitality: A Pilgrimage into Nonviolence, in A Revolution of the Heart, supra, at 248-49,
and published and distributed the Catholic Worker. Nancy L. Roberts, Dorothy Day and the Catholic Wo rker 15 (1984 ).
The Catholic Worker “suppo rted organized labor and regularly repo rted lab or view s,” often urging C atholics to organize
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with unions and “fight for social justice.” Betten, supra note 322, at 67. In 1935, the Catholic Worker had a circulation
of 110,000. Nancy L. Roberts, Dorothy Day: Editor and Advocacy Journalist, in A Revolution of the Heart, supra, at 119.
Child psychiatrist and social activist Robert Coles noted the influence Do rothy D ay and the Ca tholic W orker Mo vement
had on the values he learned in childhood. Coles, supra note 1, at xi-xix. While in medical school, he lived in a C atholic
W orker hospitality house. Id. at xix.

[FN329]. Paul Berman, Preface to B lacks and Jews: Alliances and Arguments xii (Paul Berman ed., 1994) [hereinafter
Blacks and Jews].

[FN330]. Gitlin, supra note 51, at 26, 127-70.

[FN331]. Paul B erman, Introd uction: The Other and the Almost the Sa me, in Blacks and Jew s, supra note 329, at 13.
The Jewish contingent of the United Federation of Teachers assisted in setting up Freedom Scho ols to replace schools
that closed as a resu lt of the resistance to the Brown ruling. Murray Friedman, What W ent Wrong? The Creation and
Collapse of the Black-Jewish Alliance 181 (199 5) [hereinafter Friedman, W hat Went W rong?].

[FN332]. Andrew Hacker, Jewish Racism, Black Anti-Semitism, in Blacks and Jews, supra note 329, at 159.

[FN333]. Berman, supra note 331, at 13-14.

[FN334]. Cagin & Dray, supra note 303, at 27. For a film version of the story of Goodman, Schwerner, and Chaney, see
Mississippi Burning (Orion Pictures 1988).

[FN335]. Cagin & Dray, supra note 303, at 27; see also Doug M cAdam, Freedo m Summe r 69-70 (1988 ).

[FN336]. See, e.g., Friedman, What W ent W rong?, sup ra note 331, at 178-80 (noting that James Farmer, the founder
of the Congress of Racial Equality (“CORE ”), recruited M arvin Rich, a Jew, to be CO RE's key speech writer and
fund-raiser).

[FN337]. Id. at 181. See gene rally Jack Greenberg, Crusad ers in the C ourts (1 994 ) (reco unting the civil rights efforts
of lawyers in the NA ACP Legal D efense and E ducational Fund , several of who m were Jew ish); Arthur Kinoy, Rights
on Trial: The Odyssey of a People's Lawyer (1983) (Jewish lawyer and teacher recounting his activism through the
National Lawyer's Guild).
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[FN338]. For some reason, other churches were far more active in the civil rights struggle. James F. Findlay, Jr., Church
People in the Struggle: The National Council of Churches and the Black Freedom Movement, 1950-1970 (1993). For
one explanation of the roo ts of Catholic no ninvolveme nt, see G eorge K. Hunton & Gary M acE oin, All of Which I Saw,
Part of Which I W as: The Autobiography of Geo rge K. Hunton 64 (1 967).

[FN339]. Findlay, supra note 338, at 57.

[FN340]. Hunton & MacEoin, supra note 338.

[FN341]. Id. at 60 (noting that the Catholic Hour, a radio show sponsored by the National Catholic Interracial Federation,
addressed the historical injustice done to blacks and articulated the ideology of the civil rights movement). Through the
influence of George Hunton and Father Markoe, a Catholic bulletin called Interracial R eview was established to educate
Catholics about the civil rights movement. Id. at 8, 59. A rchbishop Patrick O'B oyle of the W ashington diocese wrote
mem orab le pastoral letters that were read in churches on Sundays and initiated a compulsory recitation of prayers for
racial justice. Thomas Gentile, March on Washington: August 28, 1963, 174 (1983). Archbishop Joseph Rummel of the
New Orleans diocese frequently spoke out for school desegregation and ordered a day of prayer for racial integration.
Civil Rights 1960-63: The Negro Campaign to Win Equal Rights and Opportunities in the United States 24 (Lester A.
Sobel ed., 1964) [hereinafter The Negro C ampaign].

[FN342]. The fight for desegregation was led primarily by the bishops in the southern dioceses. In February 1961 R ev.
Francis Hyland, T hom as M cDonough and Paul J. H allinan, bishops of Georgia and South Carolina, announced that all
parochial schools were to be desegregated. The Negro Campaign, supra note 341, at 53. Bishops in Virginia, North
Carolina, Texas, K entuck y, and T ennessee also made similar announce ments. Id. Two of the most active bishops in the
desegregation movement were Archbishop Patrick O 'Boyle of W ashington, D.C. and A rchbishop Joseph Francis Rummel
of New O rleans. Archbishop Rummel excomm unicated three Louisiana Catholics for attempting to foment resistance
to his anno uncement that parochial schools be desegregated. Id. at 73. In addition to ordering the desegregation of
Washington schools, Archbishop O'Boyle bused inner city A frican-Americans to affluent, private parochial schoo ls.
Gentile, supra note 341, at 173.

[FN343]. Give Peace a Chance: Exp loring the Vietnam Antiwar M ovement xv (M elvin Sm all & W illiam D . Hoover eds.,
1990); see also Nancy Zaroulis & Gerald Sullivan, Who Spoke Up?: American Protest Against the War in Vietnam
1963-19 75 xi (1984) [hereinafter Zaroulis, W ho Spoke U p?].

[FN344]. Charles DeBene detti, An American O rdeal: The Antiwar Movem ent of the Vietnam Era (1990); Zaroulis, W ho
Spoke Up?, supra note 343.
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[FN345]. Catholic organizations and memb ers of the Catholic clergy were especially involved in the movem ent against
the Vietnam W ar, including the Catholic Peace Fellowship, which was established by Jim Forest, Tom C ornell, and
Daniel Berrigan. DeBenedetti, supra note 344, at 96; see also Murray P olner & Jim O'Grad y, Disarmed and D angerous:
The Radical Lives and Times of Daniel and Philip Berrigan 109 (1997); Richard Curtis, The Berrigan Brothers: The
Story of Daniel and Philip B errigan 49 (1 974 ). The Union o f American H ebrew Co ngregations, the official arm of
Reform Judaism, passed a numb er of resolutions critical o f American p olicies re garding Vietnam. Mitchell K . Hall,
CALCAV and Religious Opposition to the Vietnam War, in Give Peace a Chance: Explor ing the Vietnam Antiwar
Movement, supra note 343, at 35, 37.

[FN346]. DeBenedetti, supra note 344, at 144-45; Hall, supra note 345, at 39.

[FN347]. DeBenedetti, supra note 344, at 195.

[FN348]. The Catonsville raid was led by two Catholic priests, Philip and D aniel Berrigan, an d seven of the ir
confede rates. DeBenedetti, supra note 344, at 219. The Berrigan brothers' role in the C atonsville 9 inspired similar
protests elsewhere and sparked the radicalization of the Catholic antiwar movement. Curtis, supra note 345, at 94. After
Catonsville, the Berrigan brothers continued to participate in acts of civil disobedience to pro test the Vietnam W ar. Id.;
see also P olner & O 'Grad y, supra note 345. Philip Berrigan, now age seventy-four, continues to fight against nuclear
weapons and the arms race. Carey Goldberg, From P rison, Old Militant Struggles On, N.Y. Times, Nov. 29, 1997, at
A1; Paula Span, O ne Man's W ar, Wash. Post, July 28 , 199 7, at C1. Berrigan is currently incarcerated in a fede ral jail
in Maine for his participatio n in an un lawful boarding of a U.S. Naval warship during which blood was poured on
navigational charts and equipment. Although, since 1967, he has spent more than seven years behind bars for various
acts of civil disobedience, he is undeterred: “‘[T]his arms thing is insane, out of control, and I love this country and I've
fought for it and served its poor for three decades, and I can't not do what I do.’“ Span, supra.

[FN349]. Paul L. Montgom ery, 25 Draft Office Raiders Held in Jersey and Buffalo, N.Y. Times, Aug., 23, 1971, at 1.

[FN350]. Four Sisters of Notre Dame de Namur, while on a standard to ur in the W hite House, dropped to their knees
to say the Lord's Prayer. DeBened etti, supra note 344, at 360. This protest by the Sisters resulted in numerous other
“kneel-ins” in the next six weeks, resulting in 158 arrests. Id.

[FN351]. See, e.g., Montgomery, supra note 349.

[FN352]. See, e.g., Pegi Taylor & Stanley Mallach, The impact of The Milwaukee 14, Milwaukee J., Sept. 19, 1993,
at 4.

© 2008 Tho mson/W est. No C laim to Orig. U .S. Govt. Wo rks.

50 MERLR 443
50 Mercer L. Rev. 443
(Cite as: 50 Mercer L. Rev. 443)

Page 83

[FN353]. See generally Mark L. Levin et al., The T ales of Hoffman (1970) (containing an edited transcript of the
Chicago 7 trial, featuring Jewish de fendants/activists Abbie Hoffman and Jerry Rubin, and Jewish political/criminal
defense attorneys William Kunstler and Leonard Weinglass). Abbie Hoffman and Jerry Rubin were among the Chicago
7. Zaroulis, Who Spoke Up?, supra note 343, at 249.

[FN354]. Zaroulis, Who Spoke Up?, supra note 343, at 401 (noting that, on the eve of President Nixon's second
inauguration, a group that described itself as “‘the largest assembly of Jewish organ izations ever to pro test the Vietnam
war’ “gathered in Central Park in New Y ork to plant a tree as a symbol of their dedication to healing and rebuilding the
divided country).

[FN355]. See generally Eleanor Flexner, Century of Struggle (Antheneum 1974) (1959); Nancy C ott, The Grounding
of Mod ern Feminism 13-50 (1987 ).

[FN356]. Judith Hole & Ellen Levine, Rebirth of Feminism (1971); Cott, supra note 355, at 283; Catharine A.
Mac Kinnon, Feminism Unmo dified 1 (1987).

[FN357]. Susan W eidman Schneide r, Jewish and Female 50 4 (1984); see also L ois W. Banner, Wom en in Mod ern
America: A Brief History 229-31 (1974 ).

[FN358]. Abo rtion foes ask pope to punish 27 in U.S., Chi. Trib., Nov. 23, 1991, §1, at 6; Kim Sue Lia Perkes, Protesters
are vying for spotlight, Ariz. Republic, Aug. 13, 1993, at A2; see also Mary Daly, Beyond God the Father: Toward a
Philosophy of Wo men's Liberation (1973 ).

[FN359]. See, e.g., Abortion foes ask pop e to punish 27 in U.S., supra note 358. Catholic prochoice feminists must take
on two powerful institutions: the American political system and the Catholic Church.

[FN360]. Id. U nfortunately, som e Catholic fem inists who are against abo rtion feel that there is no p lace in the wom en's
movement for them. But see Nat Hentoff, Yes, There Are Pro-Life Feminists, Wash. Post, Oct. 29, 1994, at A19
(describing Feminists for Life of Am erica, an organization op posed to abortion, that works with prominent feminist
organizations to combat inequality in the work place, denial of welfare benefits to needy women and children, violence
against women, and breast cancer).

[FN361]. Schneider, supra note 357, at 229-33. Furthermore, in a 1977 survey of American women and religion, Jewish
women were considerably more liberal than Protestant or Catholic women on birth control and abortion--for example,
only 15% of Jewish women surveyed were against abortion, compared to 67% of Catholic women and 50% of Protestant
© 2008 Tho mson/W est. No C laim to Orig. U .S. Govt. Wo rks.

50 MERLR 443
50 Mercer L. Rev. 443
(Cite as: 50 Mercer L. Rev. 443)

Page 84

women. Id. at 231.

[FN362]. Gustavo Gutiérrez, Liberation Praxis and Christian Faith, in Frontiers of Theology in Latin America 3 (Rosino
Gibellini ed. & John Drury trans., 1979).

[FN363]. Id. at 3-4; see also Sobrino, supra note 221, at 3 (describing his growing embrace of liberation theology).

[FN364]. Sobrino, supra note 221, at 4.

[FN365]. Id. Fo r an examp le of interfaith liberation theology--or a derivation of it--at work in urban North America, see
Steven Greenhouse, Nonprofit and Religious Groups Vow to Fight W orkfare P rogram, N.Y. T imes, July 24, 1997, at
A1.

[FN366]. José M íguez Bonino, Historical Praxis and Christian Identity, in Frontiers of Theology, supra note 362, at 263.

[FN367]. Segundo Galilea, Liberation Theology and New Tasks Facing Christians, in Frontiers of Theology, supra note
362, at 167 (noting that liberation theology rests on three assumptions of the pre sent juncture o f Latin American history:
that the va st majo rity of the population is unjustly dependent, that unjust d ependence and underd evelo pme nt is sinful,
and that it is the duty of the Christian to overcome the injustice); see also Sobrino, supra note 221, at 22-23.

[FN368]. Galilea, supra note 367, at 165. Liberation theology is not promoted by either the ecclesiastical or political
hierarc hy. However, the Catholic Church as an institution has moved to the forefront of the worldwide hum an rights
movement and has taken strong positions on human rights b oth at the papal and local lev els. John W itte, Jr., Law,
Religion and Human Rights, 28 Colum. Hum. Rts. L. Rev. 1, 20-21 (1996).

[FN369]. Juan Luis Segundo, Capitalism Versus Socialism: Crux Theologica, in Frontiers of Theology, supra note 362,
at 240-59 (arguing that the most urgent choice facing the Latin American continent is the choice between capitalism and
socialism); Jua n Carlos Sc anno ne, T heology, Popular Culture, and Discernment, in Frontiers of Theology, supra note
362, at 215-22 (noting different emphasis between adoption of Marxist philosophy and theology incorporating culture
and religiosity of people).

[FN370]. Raul Vidales, M ethod ological Issues in Liberation T heology, in Frontiers of Theology, supra note 362, at 54.
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[FN371]. Galilea, supra note 367, at 181.

[FN372]. Sister Helen Prejean, Dead Man W alking: A Sharing o f the Journey, 3 Geo. J. on Fighting Poverty 73 (1995).

[FN373]. Id.

[FN374]. Of course, we use these terms mo re broadly here. By “prophets” we mean teachers, leaders, and spokesp ersons,
and by “saints” we mean those who are exceptionally good, caring, and devoted. Interestingly, at the conclusion of
Barbara Babco ck's influential article, Defending the Guilty, she turns for inspiration to “an exemplary life”--that of
Clarence Darrow--” in the mode of nineteenth century biographies of saints and statesmen.” Babcock, supra note 16, at
184 . Following B abcock's lead, we offer Darrow and others.

[FN375]. There are many others who bear mention, including: David Bruck, Judy Clark, Ramsey C lark, Mo rris Dees,
Millard Farmer, Liz Fink, Charles Garry, Ernest Good man, Nancy Ho llander, George Kendall, Arthur Kinoy, John
Pac kel, Barry Po rtman, Stuart Schum an, Palmer Singleton, M orton Stavis, Lynne Stewart, William Stringfellow, Michael
Tigar, Leonard W einglass, and lesser known, but equally devoted, others associated with the National Lawyers Guild,
the NAAC P Legal Defense and Education Fund, public defender offices, and death penalty resource centers across the
country.
There are three teachers and scholars who particularly inspire and guide us: Monroe Freedman, Anthony
Amsterdam, and Barbara B abcock. Each has written numerous articles and books on criminal defense, too many to cite.
There are two judges, a Catholic and a Jew, who represented the finest traditions of their faith in all regards
and also stood up for the accused: former Supreme Court Justice William Brennan and former judge of the United States
Court of Appeals for the District of Columbia David Bazelon. Justice Brennan died on July 24, 1997. Linda
Greenhouse, William Brennan, 91, Dies; Gave Court Liberal Vision, N.Y . Times, July 25, 19 97, at A1. In a speech at
Georgetown University in 1985, he acknowledged that his views on the death penalty were contrary to current popular
opinion: “‘On this issue, I hope to embody a community striving for human dignity for all, although perhaps not yet
arrived .’“ Id. Judge Bazelon died on February 19, 1993. Marilyn Berger, David Bazelon Dies at 83; Jurist Had Wide
Influence, N.Y. Times, Feb. 21, 1993, §1, at 38. As Judge Bazelon wrote: “‘It is always easy to conced e the inevitability
of social injustice and find the serenity to accept it. The far harder task is to feel its intolerability and seek the streng th
to change it.’ “ Id.

[FN376]. Babcock, supra note 16, at 184. Darrow was born on April 18, 1857 and died on March 13, 1938 at the age
of eighty. Kevin Tierney, Darrow: A B iography 3, 438 (1979 ). He attended college at Allegheny College and studied
law at the University of Michigan. Id. at 20-21; Darrow, The Story of My Life, supra note 57, at 26-30.

[FN377]. Babco ck, supra note 16, at 184-95. For an exhaustive and fascinating account of Clarence Darrow's bribery
prosecution in 1912, see Geoffrey Cowan, The People v. Clarence Darrow (1 993). See also Darrow, T he Story of My
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Life, supra note 57, at 172-91; J. Anthony Lukas, Big Trouble 28 8-345 (199 7).

[FN378]. Irving Stone, Clarence Darrow for the Defense 354 (19 41).

[FN379]. See, e.g., Tierney, supra note 376, at 280.

[FN380]. Darro w, The Story of my Life, supra no te 57, at 337-38 (d iscussing his compassion for those arrested and
convicted of crime); see also Babcock, supra note 16, at 185.

[FN381]. See, e.g., Darrow, The Story of My Life, supra note 57, at 366 (noting that blacks are disproportionately
imprisoned); Stone, supra note 378, at 484 (quoting from Darrow's closing argument in the Sweet case, in which a black
doctor and his friends and fam ily were tried for murder arising out of a racially motivated mob attack o n his house in
Detroit); Tierney, supra note 376, at 279-82 (describing Darrow's law partnership with Peter Sissman, an immigrant
Russian Jewish socialist, from around 191 5 to 1925).
Unfortunately, Darrow's egalitarianism did not extend to women. Karen B erger Morello, The Invisible Bar:
The Woman Lawyer in America 1638 to the Present ix-x (1986). Darrow once lectured a group of fema le lawyers in
Chicago on the futility of their endeavor:
You can't be shining lights at the bar because you are too kind. You can never b e corporation lawyers because
you are not cold-blooded. You have not a high grade of intellect. You can never expect to get the fees men get. I doubt
if you [can] ever make a living. Of course you can be divorce lawyers. T hat is a useful field. And there is another field
you can have solely fo r you r own. You can't ma ke a living at it, but it's worthwhile and you'll have no competition. That
is the free defense of criminals.
Id. at x. Perhap s it can be said that, in his way, Clarence D arrow enc ouraged women to be pu blic defenders.
[FN382]. Babcock, supra note 16, at 185.

[FN383]. See, e.g., supra note 1 97. S ee also Darrow, The Story of M y Life, supra note 57, at 14; V erdicts out of C ourt,
supra note 197, at 120-21 (D arrow lambasting organized religion for its role in Prohibition).

[FN384]. He did so in his choice of work. Floyd, supra note 50, at 1410. He also did so in the way he examined difficult
philosophical questions. Darrow, The Story of My Life, supra note 57, at 385-95.

[FN385]. Darrow, The Story of M y Life, supra note 57, at 15. D arrow described his father as “a visionary and dreamer.”
Id. at 13. His parents w ere regarded as “infidels” fo r their uno rthod ox religious views, notwithstanding his father's
traditional religious education. Id. at 14. Along with other “infidels,” they formed their own religious group. Id.
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[FN386]. Id. Darrow was apparently raised Presbyterian. Id. at 12-13.

[FN387]. Id. at 31.

[FN388]. See D avid Stout, William Kunstler, 76, Dies; Lawyer for Social Outcasts, N.Y. Times, Sept. 5, 1995, at B6.

[FN389]. Kunstler's detractors included not only the “usual suspects”--those who always castigate defenders of the
despised--but those w ho wo uld otherwise be on his side. For example, fellow criminal lawyer Alan Dershowitz seemed
to harbor a particular dislike for W illiam Kunstler. Dershowitz, The Best Defense, supra note 24, at 117, 409-10 (alleging
that Kun stler care s more about causes than clients); see also S tout, sup ra note 388 (no ting that K unstler's critics saw him
as a show -off and publicity-seeker). But see Stout, supra note 3 88 (noting that Kunstler d id not entirely disa gree w ith
his detractors: “‘I enjoy the spotlight ....’“).
By mo st acco unts, Kunstler's mo st outrag eous conduct occurred during the Chicago 7 trial in 1969 -197 0. W hile
he did no t directly p articipa te in the defendants' various antics, m unching jelly beans in c ourt, donning judicial robes in
moc kery, attemp ting to hold a birthday party in court, and referring to Judge Julius Hoffman as “Mr. Magoo,” he did not
do much to uph old the dignity of the proceedings. Stout, supra note 388; see also Dershowitz, The Best Defense, supra
note 24, at 406-09. At one point, when defendant Abbie Ho ffman received an envelope in the m ail that appeared to
contain ma rijuana, Kunstler brou ght the m atter to the judge's attention. “‘I'm sure counsel can find a way to take care of
this matter without further troubling this court,’ “Judge Hoffman said. A dead pan Kun stler replied, “‘Y our honor, I will
personally see that it is burned this evening.’“ Stout, supra note 388.

[FN390]. Stout, supra note 388 . Amo ng Kunstler's clients were susp ects in the W orld Trade Center bombing in 1993;
Co lin Ferguson, who shot six people to death on a Long Island Railroad train in 1993; El Sayyid Nosair, accused of
killing Rab bi M eir Kahane in 19 90; D arryl Cabey, one of four black youths wounded by Bernhard Goetz in the New
York subway in 19 84; W ayne W illiams, accused of killing children in Atlanta, Georgia in the 1980s; prisoners charged
in the aftermath of the 1971 rebellion at Attica Correctional Facility in upstate New York; antiwar activists in the Chicago
7 conspiracy trial in 1969-1 970 ; Stokely Ca rmichael in the late 1960s; and civil rights activists in the early 1960s.
Kunstler, supra note 282.

[FN391]. Stout, supra note 388.

[FN392]. Kunstler, supra note 282, at 94-152.

[FN393]. Id. at xiii.
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[FN394]. Associated Press, William Kunstler, lawyer noted for defending rights cases; at 76, Boston Globe , Sept. 5,
1995, at 31.

[FN395]. Kunstler, supra note 282, at 402.

[FN396]. Id. at 52 -57. K unstler attended Y ale U niversity and Columbia Law Sc hool. Id. at xiii.

[FN397]. Auerbach, supra note 121, at 15-16 . Auerbach asserts that, even though they “strayed the farthest from religious
tradition,” id. at 15, Jewish socialists embraced biblical tradition in the writings of the prophets, especially Isaiah, id. at
15-16. Auerbach quo tes a socialist po et at the turn of the ce ntury who could be speaking for W illiam K unstler seventy
years later: “‘Each era has its own Torah .... Ours is one of freedom and justice.’ “Id. at 16.

[FN398]. See supra notes 137-39, and accompanying text. Kunstler also had a strong Jewish identity. When some Jewish
critics accused Kun stler of deliberately seeking out M uslim terrorists as clients, Kunstler responded: “‘[T]hey called me
a nigger-lover down south when I worked with civil rights activists, and now up north they call me a self-hating Jew.
Believe me, this is one Jew who loves himself.’“ Josh Getlin, The King of Controversy: Once, William Kunstler
epitomized movement lawyers: fighting for civil rights, against Vietnam. He hasn't changed much since then. But his
clients have, L.A. Tim es, Sep t. 2, 1994, at E1. In his autobiography, he notes with pleasure that “‘Kunstler, in Yiddish,
means magician or artist, a man of wonderful tricks and abilities.’“ Kunstler, supra note 282, at 401 (quoting Louis Nizer,
another well-known Jewish criminal lawyer); cf. Cassell's German D ictionary 373-74 (1978) (defining “kunstler” as an
“artist,” “virtuoso,” or “artiste,” or “performer”).

[FN399]. Catherine Roraback, a graduate of Mount Holyoke College, and one of two women in her graduating class at
the Yale Law Scho ol, now practices law in Canaan, C onne cticut. From the 1950s to the 19 80s , she practiced in New
Haven, Connecticut. Aside from criminal defense work, Roraback is known for her work in civil liberties. She was lead
counsel in Abele v. Markle, 452 F.2d 1121 (2d Cir. 1971) (known as W omen v. Connecticut), which sought to secure
the right to an abortion in Connecticut. She litigated Griswold v. Connecticut, 381 U.S. 479 (1965), the land mark birth
control case, through the Connecticut courts and was co-counsel with Thomas Emerson before the United States Supreme
Court. Caro le Ba ss, Client-C entered Ap proach D rives D efender of U npopular Causes, Co nn. L. T rib., Apr. 6, 1992, at
1; Andi Rierden, Griswold v. Connecticut: Landmark Case Recalled, N.Y. Times, May 28, 1989, §23, at 6.

[FN400]. Bass, supra note 399.

[FN401]. Roraback Interview, supra note 284.
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[FN402]. Bass, supra note 399.

[FN403]. Curtis Wilkie, Nancy Gertner makes the leap from movem ent lawyer to federal judge, Boston Globe M ag., Oct.
23, 1994 , at 14, available in 1994 WL 6006418.

[FN404]. Roraback Interview, supra note 284.

[FN405]. Id.

[FN406]. In a telephone conversation, when she was asked whether she regards her work as a “calling,” Roraback
laughed and said, “That's awfully gucky-sounding.” Id. W hile she acknowledged a connection between her work and her
faith, she rejected the term “Christian” as “too narrow” to describe her faith tradition. Id.

[FN407]. See infra notes 5 01-0 4 and acco mpa nying text.

[FN408]. Roraback Interview, supra note 284.

[FN409]. She has always maintained a general law practice, with a mix of traditional legal work and high pro file cases.
W hen asked once why someone of her stature continued to do “bread-and-b utter legal work,” she replied that it is all
about the clients. Bass, supra note 399. As one former protégé put it, “‘Her joy as a lawyer was in representing
clients.’“Id.

[FN410]. Roraback characteristically represents clients with devotion and humility. Id.

[FN411]. Editorial, Following in Katie Roraback's Finest Tradition, Conn. L. Trib., July 27, 1992, at 14.

[FN412]. Hilary Anderson, Defender logs road record in teaching, ISBA Bar News, Apr. 1, 1996, at 1.

[FN413]. Id. M acCarthy says that he first be came interested in beco ming a criminal lawyer when he read Irving Ston e's
biography of Clarence Darrow. Telephone Interview with Terence MacCarthy, Executive Director of the Federal
Defender Program, Northern District of Illinois (Oct. 10, 1997) [hereinafter MacCarthy Interview]. Ap pa rently, Ston e's
biograp hy has influenced many criminal lawyers. See, e.g., Lois R omano, A M an of Indep endent M eans, W ash. Post,
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Sept. 29, 1 997 , at D1 (noting that when M ichael Tigar--a feisty and erudite criminal lawyer who has represented An gela
Davis, the Chicago 7, John D emja njuk, and alleged Oklahom a City bomb er T erry N ichols--told his father at age eleven
that he wanted to be a lawyer, his father gave him a copy of Irving Stone's Clarence Darrow for the Defense). MacC arthy
says he never even contemplated being a prosecutor. He attributes this to his Irish background and a related deep
identification with the accused. MacCarthy Interview, supra.

[FN414]. Anderson, supra note 412. MacC arthy attended St. Joseph's College and DePaul Law Scho ol. MacCarthy
Interview, supra note 413.

[FN415]. See Anderson, supra note 412; see also MacCarthy Interview, supra note 413.

[FN416]. Anderson, supra note 412.

[FN417]. Id.; see also Mac Carthy Interview, supra note 413. M acCarthy met the challenge full force. From the start, he
insisted on setting high standards for the first federal defender office:
Before I would agree to be Executive Director, I told the judges who offered me the job that they must agree
to follow the ABA Standards. The judges said, “Fine.” Then I said, “This means you must resign from the Board .” The
judges were dumbfounded. I explained, “The ABA Standards say that judges can't serve on the Board. It is important
that the office be independent.” They said, “Okay,” and resigned.
Mac Carthy Interview, supra note 413. M acCarthy says that he wouldn't give up his job as a federal defender for anything.
The only other jobs he “would even consider” are “Pope, United States Suprem e Co urt Justice, and Am bassa dor to
Ireland.” However, if he were Pope, he would “move the Vatican to Chicago where it belongs.” Id.
[FN418]. Anderson, supra note 412.

[FN419]. MacCarthy Interview, supra note 413 (MacCarthy de scribing the sentencing guidelines as the “greatest travesty
to ever hit the federal courts”); see also Terence F. M acCarthy & Nancy B. Murnighan, The Se venth Circuit and
Departures from the Sentencing Guidelines: Sentencing by Numbers, 67 Chi.-Kent L. Rev. 51 (1991).

[FN420]. Telephone Interview with Maureen Rowley, Chief Defender, Federal Defender for the Eastern District of
Pennsylvania (Sept. 30, 1997). M acCarthy is the first defender to sit on the Board of Governors of the ABA and has
consistently been an active member. MacCarthy Interview, supra note 413.

[FN421]. MacC arthy Interview, supra note 413. Both of M acC arthy's parents were born in Ireland and fueled
MacCarthy's love o f Irish history. Id. M acCarthy worries that second and third generation Irish-Americans have forgotten
that the “Irish were terribly oppressed over the years.” Id.
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[FN422]. MacCarthy Interview, supra note 413.

[FN423]. Anderson, supra note 412.

[FN424]. Peter Ross, David Rudovsky States His Case, Pa. Gazette, Oct. 1990, at 21, 23.

[FN425]. Id.

[FN426]. Id.

[FN427]. W hile Rudovsky does not regard his work as a “calling,” he se es it as “the natural and right thing to do.”
Telephone Interview with D avid Rudovsky (Oct. 15, 1997) [hereinafter Rudovsky Interview]. Rudovsky practices law
in order to m ake a difference: “If I am going to be a lawyer, which I enjoy, I have to feel that I'm arguing the right issues,
the important issues of the day.” Id.

[FN428]. Ross, supra note 424, at 27.

[FN429]. Id. at 26.

[FN430]. Id. at 21; c f. id. (q uo tin g lo ng time c hie f of a ppea ls a t the D efe nder A ssocia tion of Phila de lphia , J ohn M.
Pac kel: “‘I have been marrie d 23 years, and the o nly person my wife was ever jealous of was David Rudovsky. He is the
most perfect human being I ever met.’“).
In addition to being a practicing lawyer, R udovsky is a belove d teacher. In 1 990 he received the Harvey L evin
Award for Excellence in Teaching from the third-year law students at the U niversity of Pe nnsylvania School of Law.
Id. at 27.

[FN431]. Rudovsky received the awa rd with charac teristic hum ility. Michael K imme lman, 4 with Phila. ties are among
winners of ‘genius awards', Phila. In quirer, July 15 , 198 6, at 1 (“‘I think it reflects ... very positively on a large number
of people who are do ing this kind of work .... ’“). Upon receiving the prestigious award, Rudovsky shared with reporters
his mother's reactio n: “‘I called my mo ther ... and she said , “Do n't they give that to really smart people?” ’“). Id. In
addition to questioning her son's qualifications for the award, Rudovsky's mother--who left the Comm unist Party, but
not the Left, deride d the genero us grant he received . “My mother was a little disgusted when she learned how much
money I was to receive. She said, ‘$100,000 to one person? W hy not give $1000.00 to a hundred pe ople?’“ Rudovsky
Interview, supra note 427.
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[FN432]. Kimmelman, supra note 431.

[FN433]. Lisa Brennan, Santiago Appeal Heard by Judges: Superior Court Argument Focuses on Withheld Evidence
by Prosecution, Legal Intelligencer, Jan. 20, 1994, at 1.

[FN434]. Rudovsky Interview, supra note 427.

[FN435]. W ho's W ho in American Law 112 (7th ed. 1991). Bright attended the University of Kentucky for college and
law school. Id.

[FN436]. Vicki Quade, Prison Law: Defending the Forgotten, Barrister, Winter/Spring 1988, at 39 [hereinafter Quade,
Defending the Forgotten].

[FN437]. Mark Hansen, Death's Door, A.B.A. J., June 1996, at 58.

[FN438]. Quade, Defending the Forgotten, supra note 436.

[FN439]. Id. Although he has been a death penalty lawyer for twenty years, Bright's passion for the work has not abated:
“‘It amazes me that more people don't feel the same as I do .... [It's like] standing outside of a burning building and
watching the flames go higher and higher. You know you've got to do something to help.’“ Id.

[FN440]. In response to a question about the connection between religious faith and his work, Bright replied, “It inspired
it.” Interview with Steven Bright, Director of the Southern Center for Human Rights, Georgetown University Law Center
(Aug. 1, 1997) [hereinafter Bright Interview]. He credits the Reverend George A. Chauncey, the minister of the
Presbyterian church he attended when he was growing up in Danville, Kentucky, as being a major influence in his life.
In a time and p lace where it wasn't popular to hold such views,
Rev. Chauncey preached that you had to be involved in racial integration and helping the poor. For him, being
Christian meant being on the side of the poor .... Rev. Chauncey made an impression on me at a time when I thought
there was a lot of hypocrisy in the Christian Church--the message always seemed different from how p eop le lived their
lives .... After I took a class with Rev. Chauncey, I thought this is what I should be doing--standing with the poor.
Id. Bright also makes explicit--and effective--reference to scripture when he litigates capital cases. Id.
[FN441]. Id.
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[FN442]. Id.

[FN443]. Who's Who in American Law, supra note 435, at 853 . Stevenson attend ed Ea stern College in St. D avid's,
Pennsylvania, for his undergraduate education and received a full scholarship to study law and public policy at the
Harvard Law School and the Kennedy Scho ol of Government. Me g Grant, Bryan Stevenson: A stubborn Alabama lawyer
stands alone between death and his clients, People, Nov. 27, 1995 , at 71. Although he could have gone to any
high-paying law firm in the country, Stevenson had spent time at the Southern Prisoners' Defense Committee during law
school and d ecide d it was “‘b etter to b e abo ut something and get nothing for it than be about nothing and get
something.’“ Miriam B ensimhon, A Higher Law: Fighting Daily for T hose W hom Society W ould Rathe r Forget,
Attorney Bryan Stevenson Demands that the Country Live Up to its Ideals, Life, May 5, 1997, at 64 (collector's ed.),
available in 1997 WL 8498476.

[FN444]. Bensimho n, supra note 443 ; see also Earn est Reese, Activist lawyer true to self; Fellowship winner prefers
human rights over ritzy life, Atlanta Const., June 23, 1995, at D7. Stevenson teaches at New York University School of
Law.

[FN445]. Bensimhon, supra note 443.

[FN446]. Grant, supra note 443, at 71, 74.

[FN447]. Id. at 76. Form er colleague Stephen B right ob serves that Stevenson “is drive n by a spiritual feeling to minister
to the poorest people in our society.” Id.

[FN448]. Dead Man Walking (Polygram Film Productions 1996); see also Prejean, supra note 257.

[FN449]. Prejean, supra note 257, at 5-22.

[FN450]. Id. at 5.

[FN451]. Prejean credits Do rothy D ay with articulating the social justice agenda at the heart of the Christian gospel--that
Christians should “‘[c]om fort the afflicted and afflict the comfo rtable.’“ Id. Prejean agrees that “taking on the struggles
of the poor invariably means challenging the wealthy and those who serve their interests.” Id.
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[FN452]. Prejean, supra note 257, at 9; see also Vicki Quade, The Voice of Dead Men: Interview with Sister Helen
Prejean, Hum. Rhts., Summer 199 6, at 12, 15 [[hereinafter Quade, T he Voice of Dead Men].

[FN453]. See supra note 441 and ac com panying text.

[FN454]. Prejean, supra note 257, at 10; see also Q uade, The V oice o f Dead Men, supra note 452, at 15 (Prejean
referring to herself as someone who “stands on the side of poor and struggling people and tries to bring the love of God,
or love from faith to the transformation of society.”).

[FN455]. See supra notes 362-7 3 and acco mpa nying text.

[FN456]. Prejean, supra note 257, at 11.

[FN457]. Interestingly, Angola Prison has inspired wonderful prison literature. In addition to Prejean's powerful book,
see Wilbert Rideau & Ron Wikberg, Life Sentences: Rage and Survival Behind Bars (1992) (a collection of essays by
prison editors of The Angolite at the Louisiana State Penitentiary depicting prison life).

[FN458]. Quade, The Voice of Dead Men, supra note 452. Id. at 14.

[FN459]. Bok, supra note 164, at 170-71.

[FN460]. One commentator regards this question as “ancient and fundamental.” Ro b Atkinson, Beyond the New Role
Morality for Lawyers, 51 Md. L. Rev. 853, 854 (1992); see also Stephen L. Pepper, The Lawyer's Amoral Ethical Role:
A Defense, a Problem, and Some Possibilities, 1986 Am. B. Found. Res. J. 613, 614; Gerald J. Postema, Self-Image,
Integrity, and Professional Responsibility, in The Good Lawyer, supra note 48, at 287; Fried, supra note 48, at 1060.

[FN461]. Joseph Allegretti, Christ and the Code: The Dilemma of the Christian Attorney, 34 Cath. Law. 131, 134 (1991)
[hereinafter Allegretti, Christ and the Code].

[FN462]. See, e.g., United States v. Wade, 388 U.S. 218, 250-59 (1967) (White, J., concurring in part and dissenting
in part) (discussing the different roles of defense counsel and prosecution in the adversary system).
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[FN463]. Com pare Sim on, supra no te 23, at 1704-22 , with Freedman, Und erstanding Lawyers' Ethics, supra note 20,
at 65-86.

[FN464]. Heidi Li Feldman, Codes and Virtues: Can Good Lawyers Be Go od Ethical Deliberators?, 69 S. Cal. L. Rev.
885, 885-902 (1996); Allegretti, Christ and the Code, supra note 461, at 134.
Some Jewish scholars might disagree with these critiques of law as limiting because of the central and expansive
role of law in Judaism. See, e.g., Auerbach, supra note 121, at 26-48 (exploring the “rule of sacred law” in Judaism).
See also Levine, supra note 119, at 469 (“Jewish law consists of a detailed legal system, regulating both public and
private life ... [and] presents at least guidelines for virtually every aspect of ideal societal and personal behavior.”);
Suzanne L. Stone, In Pursuit of the Counter-Text: The Turn to the Jewish Legal Model in Contemporary American Legal
Th eory, 106 Harv. L. Rev. 813, 894 (1993) (“Jewish law is not only a legal system; it is the life work of a religious
community.”). Jewish law is not a narro w set of rules, but is a “divine revelation binding [the Jewish people] in an
intimate relationship with God.” Auerbach, supra note 121, at 28. But see id. at 44 (“W hen Jewish law is compared with
American law, the contrast is striking. M ode rn legal though t compartm entalizes, insisting upon bo undaries, limits,
separations, and carefully defined spheres. It imposes distinctions--between secular and religious, legal and moral, pub lic
and private.”). Cf. Freed man, Legal Ethics from a Je wish Perspective, supra note 81, at 1132 (“Professor Shaffer thinks
of lawyers' ethics as being rooted in moral philosophy, while I think of lawyers' ethics as being rooted in the B ill of
Rights and expressed in the American constitutionalized adversary system. These fundamental rights recognize and
enhance the dignity and the sanctity of the individual, even when he is charged as an enemy of the state.”).
Some scholars have explored the vision of the virtuous prosecutor that emerges from ethical rules. Compa re
Stanley Fisher, In Search of the Virtuous Prosecutor: A Conceptual Framework, 15 Am. J. Crim. L. 197 (1988)
(proposing a framework that focuses on the prosecutor's duty to pursue justice), with H. Richard Uviller, The Virtuous
Prosecutor in Quest of an Ethical Standard: Guidance from the ABA, 71 Mich. L. Rev. 1145 (1973) (arguing that
prosecutors should act primarily as zealous advocates).

[FN465]. See supra notes 381, 389.

[FN466]. James F. Keenan, Prop osing Cardinal Virtues, 56 T heological Stud. 709, 712 (1995 ) [hereinafter Keenan,
Propo sing Cardinal Virtues]. Some commentators are skeptical of the very no tion of sainthoo d. See, e.g., G eorge Orwell,
Reflections on Ghandi, in Shooting an Elephant 93 (1950).

[FN467]. We mean to offer general guidan ce rather than answers to specific questions.

[FN468]. Alasdair MacIntyre, After Virtue: A Study in Moral Theory, 118-19 (2d ed. 1984) [hereinafter MacIntyre,
After Virtue].

[FN469]. James F. Ke enan , Goodness and Rightness in Thomas Aquinas's Summa Theologiae 7 (1992) [hereinafter
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Keenan, Goodness and Rightness]; see also William C. Spohn, The Return of Virtue Ethics, 53 Theological Stud. 60,
61 (1992) (“Good character produces practical moral judgments based on beliefs, experience, and sensitivity more than
on (or instead of) rules and principles.”).

[FN470]. Robert Araujo, The Virtuous Lawyer: Paradigm and Possibility, 50 SMU L. Rev. 433, 470 (1997); Thomas
L. Shaffer & R obe rt F. Co chran, Jr., Lawyers, Clients, and Moral R espo nsibility 60-61 (199 4); Feldman, supra note 464,
at 885; John M cDowell, Virtue and Reason, 62 M onist 331, 336 (1979 ).

[FN471]. “Virtue ethics” is considered one of three major types of ethical systems. For a description of these ethical
systems, see Sé amus Murphy, The M any W ays of Justice, 26/2 Studies in the Spirituality of Jesuits 1, 20-23 (March
1994) (noting that there are three major types of ethical theory: an ethics of outcomes or results--proportionalism or
consequentialism, an ethics of duty--deontologism, and virtue ethics) [hereinafter Murphy, T he Many W ays of Justice].
Although virtue ethics is part of the Judeo-Christian heritage, it does not presuppose believing in God or
ascribing to religious faith. Keenan, Proposing Cardinal Virtues, supra note 466, at 717; Murphy, The Many Ways of
Justice, supra, at 22.
Although the notion of “virtues” is generally regarded as more Christian than Jewish, there have been
noteworthy Jewish scholars who have embraced this originally Aristotelian idea. See, e.g., The New Jewish Encyclopedia
302 (David Bridger ed., 1962) (describing Moses M aimonides, the foremost medieval Jewish philosopher, as an admirer
of Aristotle, and his 1190 masterpiece, Moreh N evukhim (Guide for the Perplexed), as an attempt to harmonize the
teachings of Judaism with the philosophy of Aristotle “‘to promo te the true understanding of the real spirit of the Law.’“).
See also Albert Einstein, Moses Maimonides, in Out of My Later Years 269 (1950) (referring to the influence of
Maimonides on the synthesis of the Jewish bible and Greek philosophy and art, which marked “the beginning of our
present cultural epoc h”). M aimo nides' Guide for the Perplexed is replete with references to Aristotle. Maimonides, Guide
for the Perplexed, supra note 208, at 18, 148, 151 , 226 , 272 , 273 , 377 . Maimonides refers to Aristotle as the “chief of
philosop hers.” Id. at 18; see a lso Lerner, sup ra note 165, at 30 0-01 (discussing the “J ewish virtues” o f humility,
compassion, honesty, hopefulness, joyfulness and humor).

[FN472]. Michael Slote, From M orality to Virtue 89 (1 992 ); see also Keenan, Proposing Ca rdinal Virtues, supra note
466, at 710.

[FN473]. Murphy, supra note 471, at 22; cf. Lerner, supra note 1 65, at 300 (“Judaism is no t only about doing the right
thing, but also about being the right kind of person. And this means developing the right kind of characterological
features, attitudes, aspirations, and hopes.”).

[FN474]. Keenan, Proposing Cardinal Virtues, supra note 466, at 711; see also MacIntyre, After Virtue, supra note 468,
at 149.
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[FN475]. Ethical Writings of Maimonides, supra note 235, at 107.

[FN476]. Keenan, Goodness and Rightness, supra note 469, at 13.

[FN477]. Keenan, Prop osing Card inal Virtues, sup ra note 466, at 711. There is a connection between exercising virtues
and practicing law. Both are to be practiced and are never truly mastered. Bradford M orrow, Trinity Fields 317-18
(1995).

[FN478]. Lawrence B. So lum, Virtues and Voice s, 66 Chi.-Kent L. Rev. 11 1, 117 (1990); see also M acIntyr e, After
Virtue, supra note 468, at 185.

[FN479]. Ethical Writings of Maimonides, supra note 235, at 83-84; Gilbert C. Meilaender, The T heory and Practice
of Virtue 38 (1984).

[FN480]. MacIntyre, After Virtue, supra note 468, at 149.

[FN481]. Aristotle attempted to identify universal virtues that reflected common expe rience. In the rea lm of the bod ily
appetites and their plea sures, A ristotle ide ntified the virtue of mod eration. To address fear of future death or injury,
Aristotle pointed to the virtue of courage. W ith regard to the distribution of limited resources and application of law, he
pointed to justice. Aristotle identified the virtue of practical wisdom in planning o ne's life and m aking sound decisions.
In the management of personal property, generosity was the governing virtue. Martha C. Nussbaum, Non-Relative
Virtues: An A ristotelian Approach, in XIII Midwest Studies in Philosophy: Ethical Theory: Character and Virtue 35
(Peter A. French et al. eds., 1988).
With regard to application of law, the virtue of justice was paramount . Id.; see also MacIntyre, After Virtue,
supra note 468, at 152; Lawrence B. Solum, The Virtues and Vices of a Judge: An Aristotelian Guide to Judicial
Selection, 61 S. Cal. L. Rev. 1735 (1988); Murphy, supra note 471, at 23.

[FN482]. Keenan, Proposing Cardinal Virtues, supra note 466, at 714.

[FN483]. A number of scholars have examined virtues in a cultural context. See, e.g., MacIntyre, After V irtue, supra note
468; Keen an, Prop osing Card inal Virtues, supra note 4 66, at 712 ; Murphy, supra note 473, at 23. Although we recognize
the role that culture, local norms, and traditions play in the shaping of social values--and we agree that some virtues are
culturally created--we believe in the existence of certain universal, or cardinal, virtues. Aquinas's articulation of the
cardinal virtues built upon the work of Plato, Augustine, and Cicero, each of whom believed there were knowable virtues
that were universal enough to apply to all cultures. Keenan, Proposing Cardinal Virtues, supra note 466. The universal
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virtues become m ore detailed and nuanced when applied in a particular cultural context. These virtues are modest enough
to acco mmoda te a range of cultural ap plicatio ns. Id. W hen one co nsiders the virtuous lawyer, one must, of course,
acknowledge the cultural context in which the lawyer plies his or her trade. Feldman, supra note 464, at 911-14.

[FN484]. 23 St. Thom as Aquinas, Summa The ologiae 1a2ae, Q. 61, art. 2-3 (W.D . Hughes trans., Blackfriars 1969);
see also Josef Pieper, The Four Cardinal Virtues (1965); Catechism, supra note 216, §§1804-1809.

[FN485]. Aquinas, supra note 484, 1a2ae, Q. 61, art. 2.

[FN486]. Id.; see also R.J. Araujo, Thomas Aquinas: Prudence, Justice, and the Law, 40 Loy. L. Rev. 897, 905-11
(1995); Catechism, supra note 216, § 1806; Pieper, supra note 484, at 7-8.

[FN487]. Aquinas, supra note 484, 1a2ae, Q. 61, art. 2; see also Catechism, supra note 216, at §§1808-1809.

[FN488]. Aquinas, supra note 484, 2a2ae, Q. 57, art. 1; see also Catechism, supra note 2 16, at §18 07; P ieper, supra note
484, at 54.

[FN489]. Meilaender, supra note 479, at 20; see also Spohn, supra note 469, at 70.

[FN490]. Spohn, supra note 469, at 70-71.

[FN491]. For example, A.D.M. W alker notes that the command of justice--to possess an impartiality towards all
others--conflicts with the duty we may owe to specific individuals to whom we form attachments. A.D.M . Walker, Virtue
and Character, 64 Phil. 349, 356 (19 89). This has resonance for the public defender.
Alasdair MacIntyre illustrates the developing recognition of competing virtues in his account of the conflicting
visions of Henry II of England and Archbishop Thomas Becket. Henry II attempted to extend the rule of law, thereby
replacing feudal law, self-help , and lo cal custom as the governing bodies of England. Becket attempted to establish that
human law was in the shadow of divine law, appealing to a law greater than the law articulated by Henry II. When H enry
II and Becket confronted each other, they had a shared view of human and divine justice, notwithstanding Becket's role
as martyr. After H enry II secured the death of Becket, he took to his room, donned a sackcloth, and fasted to do penance
for the death of Becket. He did so in an attempt to restore unity. MacIntyre then recounts the dispute between Henry
VII and Thomas More in which the two men inhabited rival conceptual worlds and could find no sha red view. W ith
More's death, Henry VII did no penance and instead delighted in the death of his rival. In this conflict, the framework
of med ieval agreem ent had been lost. M ediev al Aristo telians tried to articulate that framework of agreement. MacIntyre,
After Virtue, supra note 468, at 172-73; cf. Meilaend er, supra note 479, at 20 -21. (S uch an emp hasis on the necessary
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unity of the virtues may seem bizarre and counterintuitive. Can we not admire the courage of the spy or soldier
committed to what we think an evil cause? Are not men often temperate because they are too proud to act otherwise?
Are not generosity and injustice quite compatible in certain circumstances?).

[FN492]. See, e.g., Curtis, supra note 20, at 5; Fried, supra note 48, at 1071.

[FN493]. Keenan, Proposing Cardinal Virtues, supra note 466, at 722.

[FN494]. Id. at 723.

[FN495]. Id.

[FN496]. Id. at 723, 726-28 . The virtue of self-care governs the relationship we have with ourse lves on a number of
levels: physically, mentally, spiritually. Cf. Lerner, supra note 168, at 102 (referring to “inner tikkun” and the importance
of healing oneself as well as the world).

[FN497]. Keenan, Proposing Cardinal Virtues, supra note 466, at 723.

[FN498]. Id.

[FN499]. MacIntyre notes that conflict in the virtues can pro duce, even in the life of a virtuous p erson , unfortunate
results. For example, commitment to a community in which the virtues can flourish may be incompatible with the solitary
devotion required b y certain practices, such as the arts. MacIntyre notes the importance, therefore, of an overriding
conception of the human telos, or go als and ends. MacIntyre , After V irtue, supra note 468, at 201-02; see also Feldman,
supra note 464, at 909 (“[Virtue ethic's] recognition of a plurality of virtues explains the possibility of ethical tragedy:
If two traits are admirab le but incompatible, a situation that calls for the exercise of both will pose a tragic dilemma.”).
The virtue of prudence looks to the overall end of human goodness and provides guidance in exercising competing and
conflicting virtues. Keenan, Proposing Cardinal Virtues, supra note 466, at 728.

[FN500]. Keenan, Proposing Cardinal Virtues, supra note 466, at 723-24.

[FN501]. Slote, supra note 472, at 154; see also Keenan, Proposing Cardinal Virtues, supra note 478, at 724-25.
Interestingly, the B ible often refers to justice and fidelity as going hand in hand . See, e.g., Isaiah 11:5; Psalms 36:6-7.
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[FN502]. James F. Keenan, Learning the Virtue of Justice, Church, F all 199 3, at 38 -40; see also C atechism, supra note
216, § 18 07. It is important to note that the virtue of justice, as articulated by contemporary theologians, differs from the
pursuit of justice in Judaism. The chief difference may be the Jewish emphasis on individ ual rights. See supra notes
145 -64 and ac com panying text.

[FN503]. James F. Keenan, The Virtue of Fidelity, Church, Summer 1993, at 38-39; James F. K eenan, Confidentiality,
Disclosure, and Fiduciary Responsibility, 54 Theological Stud. 142 (199 3); Keenan, Propo sing Cardinal Virtues, supra
note 466, at 724-26; cf. Richard Wasserstrom, Lawyers as Professionals: Some Moral Issues, 5 Hum. Rhts. 1, 5 (1975)
(“[T]he role of the professional (like that of the parent) is to prefer in a variety of ways the interests of the client or
patient over those of individuals generally.”).

[FN504]. See, e.g., W alker, Virtue and Character, supra note 491, at 353 (noting that justice includes a co mmitment to
principle rather than a direct concern for another person). James Keenan explains the conflict between justice and fidelity
as follows:
[W]e acquire and cultivate fidelity in order to strengthen the bonds of sp ecific relations: familial, sacram ental,
social, professional, and civic. We acquire and cultivate justice because of our concerns for fairness, equality, the
distribution of goods, and response to needs. The virtues differ particularly in this: Fidelity requires that we treat each
person differently, justice that we treat each person the same. Fidelity tells us that our spouse, friend, parent, child,
community member, client is more important than another person. Justice tells us that ineq ualities are wrong. Justice
tells us to be blind to relatio nships, not to b e influenc ed by friendships or loyalties ....
James F. Keenan, Confidentiality: Erosion and Restoration, 51 Rev. for Religious 882, 890-91 (1992) [hereinafter
Keenan, Confidentiality].
The different virtues of justice and fidelity parallel the different ethical obligations of
prosecutors and defense attorneys. See ABA Standards for Criminal Justice: Prosecution Function and Defense Function
Standard 3-1.2(c) (3d ed. 1993) (“The duty of the prosecutor is to seek justice ....”); Id. Standard 4-1.2(b ) (“The ba sic
duty defense cou nsel ow es to the adm inistratio n of justice and as an officer of the court is to serve as the accused 's
counselor and advocate with courage and devotion and to render effective, quality representation.”).

[FN505]. Allegretti, supra note 50, at 75; Auerbach, supra note 121, at 59; Floyd, supra note 350, at 1421-23 (discussing
loyalty as a core concept in the Bible, primarily expressed through the notion of “covenant”). In Judaism, the concept
of “cove nant” relates to the relationship between God and the peo ple of Israel, formed at Mt. Sinai when God gave the
Torah to Moses. Deuteronom y 5:2-3; see also Auerbach, supra note 1 21, at 27 (“O ne ep isode is so fund amental that it
not only forms the centerpiece of the biblical narrative structure but also is vicariously reenacted at periodic intervals
of crisis thereafter: the covenantal moment at Sinai, the giving of the Tora h, which marks the creation of the Jewish
people and defines its relationship to God.”).

[FN506]. Allegretti, supra note 50, at 75. Allegretti concludes by noting: “Jesus, after all, died for the guilty--I am called
only to serve the guilty.” Id.
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[FN507]. Cf. Floyd, supra note 350, at 1423 (“[L]oyalty is the cornerstone of lawyers' relationships with their clients.”).

[FN508]. See Attorney for the Damned, supra note 2, at 530.

[FN509]. See Smith, supra note 23, at 62; Ogletree, supra note 76, at 1271-75; Allegretti, supra note 50, at 77. Sister
Helen Prejean voices the same view when she explains that each new death row inmate she meets is different. Quade,
The Vo ice of D ead Men, sup ra note 465, at 16 . A recent example of this m od el of criminal lawyering, David Dinkins's
and Percy Sutton's representation of twelve -year-old Malcolm Shab azz, who set a fire that killed his grandmo ther, B etty
Shabazz. Jane Gross, Sutton and Dinkins: Labor of Law and Love, N.Y. Times, Aug. 5, 1997, at A1. For D inkins and
Sutton , criminal defense advocacy is truly a form of ministry:
From the defense table in Westchester County Family Court, with M alcolm , the grandson of Malcolm X,
slumped beside them, Perc y E. Sutton and D avid N . Dinkins, the bo y's lawyers, ma ke what they call “a motion to hug.”
Then, with the formal permission of Judge Howard S pitz, the two grandfatherly men, longtime friends of the
Shabazz family, fold the youngster in their arms just before he is handcuffed, shackled and led back to detention.
Id.
[FN510]. Curtis, supra note 20. This article ha s been a sou rce of inspiration for criminal d efense lawyers since its
publication in 1951, and it has directly spawned at least one other article on criminal defense advocacy, itself regarded
as a classic. See Babcock, supra note 16, at 175.

[FN511]. Curtis, supra note 20, at 5-6.

[FN512]. We are not unmindful that these two stories have been cited by some scholars as biblical affirmation of
same-sex love. For an examp le of a gay interpretation of the story of Jo nathan and David, see Edward A . Malloy,
Ho mosexuality and the Christian W ay of Life 198 (1981), and Paul F. Bauer, The Homosexual Subculture at Worship:
A Participant Observation Study, in XII Homo sexuality and Religion and Philosophy 43, 50 (W ayne R. Dynes & Stephen
Donaldson ed s., 1992).
The passage mo st o ften cited in sup po rt of a gay interpretatio n of Jonathan and David is D avid's eulogy upon
learning of Jonathan's death:
I grieve for you,
My brother Jonathan,
You were most dear to me.
Your love was wonderful to me
More than the love of women.
2 Samuel 1:2 6.
For an example of a lesbian interpretation of the story of Ru th and Naomi, see Rebecca Alpert,
Finding Our Past: A Lesbian Interpretation of the Book of Ruth, in Reading Ruth: Contemporary Women Reclaim a
Sacred Story 91 (1994). The passage most often cited in support of a lesbian interpretation of this story is Ruth's pledge
to Naom i:
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“[W]herever you go, I will go; wherever you lodge, I will lodge; your people shall be my people, and your God
my God. W here you die, I will die, and there I will be buried. Thus and more may the Lo rd do to m e if anything but de ath
parts m e from you.”
Ruth 1:16-17 . For a feminist poet's rendering of the relationship between Ruth and Naomi, see Marge Piercy, The Book
of Ruth and N aom i, in Reading R uth, supra, at 15 9.
W e use the se stories not to suggest that there must be love
between c riminal lawyer and client, but to demonstrate the link between virtue ethics and biblical teachings.

[FN513]. 1 Samuel 18:1.

[FN514]. Id. at 17:38-54.

[FN515]. Id. at 18:8-29.

[FN516]. Id. at 19:1-4.

[FN517]. Id. at 18:3.

[FN518]. Id. at 19:1.

[FN519]. Id. at 19:2.

[FN520]. Id. at 19:3-7.

[FN521]. Id. at 20:30-34.

[FN522]. Id. at 20:16.

[FN523]. Id. at 20:17.

[FN524]. Id. at 20:34.
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[FN525]. Tiga r, supra note 24. For an interesting exchange about moral decision-making and client choice, compare
Monroe Freedman, M ust You Be the D evil's Advocate?, Legal Times, Aug. 23, 1993, at 19, with Michael E. Tigar,
Setting the Record Straight On the Defense of John Demjanjuk, Legal Times, Sept. 6, 1993, at 22.

[FN526]. Ruth 1:1-5.

[FN527]. Id. at 1:8.

[FN528]. Id. at 1:14.

[FN529]. Id. at 1:14-18.

[FN530]. Id. at 1:16.

[FN531]. See Kunstler, supra note 282; Kinoy, supra note 337.

[FN532]. For a story about friendship and fidelity from the Midrash, see The T est of a True Friend, in Ausubel, supra
note 201, at 570, 571-73.

[FN533]. John 11:3 (King James).

[FN534]. Id. at 11:8.

[FN535]. Id. at 11:11.

[FN536]. Id. at 11:14, 17.

[FN537]. Id. at 11:43 -44. T his remarkab le act is no t some thing Jesus did routinely in his travels. Nor is it something mo st
criminal lawyers are able to do. However, defenders in capita l cases may come close when they save clients from
execution.
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[FN538]. There are many examp les in the popular culture--perhaps they are biblically derived--of fidelity to those with
whom one has a special relationship. For examples of unbounded fidelity to the wrongdoer in music, fiction, and film,
see Bruce Springsteen, Highway Patrolman, on Nebraska (Columbia Records 1982), Rosellen Brown, Before and After
(1992), and U lee's Go ld (O rion P ictures 1 997 ). In each of these examples, fidelity to fam ily triumph s over legal duty.

[FN539]. Shaffer, supra note 76, at 56.

[FN540]. Brown, supra note 538, at 249.

[FN541]. W e do not mean to suggest that the virtue of fidelity absolves criminal defense lawyers (or any other lawyers)
from unlawful conduct in the name of fidelity, along the lines of former President Richard Nixon's legal counsel and
members of the Justice Department during the Watergate scandal. See generally Ken Gormley, Archibald Cox:
Consc ience of a N ation (199 7). Lawyers are, of course, bo und by the sam e criminal laws as all citizens.

[FN542]. Smith, supra note 23, at 53-60; see also Rand Jack & Dana Crowley Jack, Moral Vision and Professional
Decisions: The Changing Values of W omen and M en Lawyers 95-129 (198 9).

[FN543]. See, e.g., Smith, supra note 23, at 54-56 (recounting a public defender's struggle with obtaining an acquittal
in a rape case for a client who was arrested shortly after his release on two new charges of rape); see also Kunen, supra
note 15, at 255 (“‘” Get away with murder,’“I thought, upon hearing the verd ict. “‘I have gotten away with murd er.’“
I was awed by the enormity of it .... It made me feel bad--my stomach, particularly--but not as bad as losing would have.
To those turkeys? Yet another client of mine locked up? I preferred to grap ple with the m oral prob lem o f winning. T hat's
the sort of problem you want to have.“); cf. Jack & Jack, supra note 542, at 101 (reco unting a lawyer's response to a
hypothetical dilemma involving a murderer whose confession was suppressed, allowing him to go free and kill again).

[FN544]. Smith, supra note 23, at 56. W e do no t mean to be flip about the tension that arises in criminal defense
work--and we acknow ledge that this article has its own unresolved tensio n. There is a tension between individual justice
(on behalf of an individual who may have committed wrongdoing) and social justice (on behalf of powerless groups, such
as poor wom en--who are disproportionately crime victims), between unbounded fidelity to client and concern for anyone
and anything else, and between the role of the defense lawyer as the government's chief antagonist and the role of defense
lawyer as a legitimizing agent of the state. Unlike some defenders, for whom detachment is not merely a coping
mechanism but a way of life, we believe the tension in criminal practice is well worth exploring. It will surely always
be there.

[FN545]. See supra notes 28-31 and acco mpanying text; Menke l-Meadow, supra note 49; Shaffer, The Unique, No vel,
and Unsound Adversary Ethic, supra note 49.
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[FN546]. See, e.g., M enkel-Me ado w, supra note 49; Shaffer, The Unique, Novel, and Unsound Adversary Ethic, supra
note 49; see also Rosemary Nidiry, Restraining Adversarial Excess in Closing Argument, 96 Colum. L. Rev. 1299, 1303
(1996); R.J. Gerber, Victory vs. Truth: The Adversary System and its Ethics, 19 Ariz. St. L.J. 3, 6-21 (1987).

[FN547]. Under the virtue of fidelity, it is not the defense lawyer's role to ward off racism, sexism, homophobia, or other
social ills by rejecting otherw ise effective defense theories or practices. It is the job of those criminal justice actors who
are governed by the virtue of justice to combat prejud ice and ineq uality. See supra note 5 04; see also Jeffrey Abramson,
W e, the Jury 131 -39 (19 94) (discussing the exercise of peremptory challenges in voir dire on the basis of group identity).

[FN548]. Police, pro secutors, and judges, on the other hand, do not have clients--and, hence, no corresponding obligation
to act with fidelity--so they might well be concerned about such m atters. T hese criminal justice ac tors sho uld princip ally
be guided by the virtue of justice. See sup ra notes 491, 502, 504; see also United States v. Wade, 388 U.S. 218, 256
(White, J., concurring in part and dissenting in part); K athleen P. Browe, A Critique of the Civility Mo vement: Why
Rambo W ill Not G o Aw ay, 77 Marq. L. Rev. 751, 766-67 (1994) (noting that prosecutors see themselves as protectors
of justice and criminal defense attorneys see themselves as protectors of individual rights).

[FN549]. Floyd, supra note 50, at 1423; see also AB A Stand ards for Crim inal Justice: Prosecu tion Function and De fense
Function Standard 4-1.2(c) (3d ed. 1993 ).

[FN550]. Id.; cf. Raoul Lionel Felder, I'm Paid to Be Rude, N .Y. Times, July 17, 1997, at A23 (divorce lawyer arguing
that “if lawyers truly care about the causes they represent, they should, on occasion, get hot under the collar, raise their
voices, become pugnacious.”).

[FN551]. Cf. Kenneth W . Starr, Christian Life in the Law, 27 Tex. Tech L. Rev. 1359, 1360 (1996) (arguing that the
Christian lawyer has a deep respect for prosecuto rs and judges, is kind and considerate to opponents, is civil even when
others are no t, routinely “turns the other cheek,” and never does anything that might be called “questionable”). One has
to wonder whether Kenneth Starr's adversaries in his investigation o f Whitewater and W hite House sex scandals regard
him as a “Christian lawyer.”

[FN552]. Luban, Lawyers and Justice, supra note 20, at 11-12.

[FN553]. Lord B rougham, long credited for articulating the meaning of zealous advocacy, see supra note 20, could well
have been articulating the meaning of fidelity in his speech before the House of Lords in 1821 when he described the
relationship betwe en advo cate and client as “of the m ost sacred nature.” 2 Trial of Queen Caroline, supra note 20. He
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linked zeal to loyalty when he declared, “It is the duty of an advocate to save his client by all expedient means, to protect
him at all hazards, and to the injury of all others, and of himself among those others, if it be necessary.” Id. Lord
Brougham was no t concerned with civility, patriotism, truth, justice, or playing fair. His concern was for his client, and
only his client. Id. at 6. As Monroe Freedman has remarked, “That is the kind of representation that I would want as a
client, and it is what I feel bound to provide as a lawyer.” Freedman, Understanding Lawyers Ethics, supra note 20, at
66.

[FN554]. See supra notes 21 & 28.

[FN555]. See, e.g., Simon, supra note 23, at 1704; Subin, supra note 21.

[FN556]. Monroe H. Freedman, Professional Responsibility of the Criminal Defense Law yer: The Three Hard est
Questions, 64 Mich. L. Rev. 1469 (1966) [[[[[[hereinafter Freedman, The T hree Hardest Questions].

[FN557]. Id. at 1470-74; Freedman, Understanding Lawyers' Ethics, supra note 20, at 121; cf. Allegretti, supra note 50,
at 78-79 (arguing that lawyers have an ethical duty to “facilitate the search for truth and the protection of hum an dignity”
and that suborning perjury in the name of lawyer-client confidentiality “transforms a covenant into a conspiracy”).

[FN558]. Freedman, Legal Ethics from a Jewish Perspective, supra note 81, at 1131 & n.2; see also Miranda v. Arizona,
384 U.S. 436, 458 n.27 (1966) ( “Thirteenth century commentators found an analogue to the p rivilege [against
self-incrimination] grounded in the B ible.”); cf. Allegretti, supra note 50, at 77-80 (arguing that, for the Christian lawyer,
truth is a paramount concern).

[FN559]. Freedman, The Three Hardest Questions, supra note 556, at 1473.

[FN560]. In Jewish teachings, the Torah forbids talebearing, see Leviticus 19:16, and the Talmud p rohibits sharing a
confidence without permission, see The Babylonian Talmud, Part 2, Seder Mo'ed, Volume 3, Tractate Yoma 16 (Rabbi
Dr. I. Epstein, trans., S oncino P ress 19 38). See also Rabb i Alfred S. Co hen, P rivacy: A Jewish Perspective, J. Halacha
& Contemp. Soc'y 53, 73 (Spring 1981) (noting that Jewish tradition generally forbids the disclosure of a confidence as
“a terrible invasion of another person's privacy”). But see Russe ll G. Pearce, To Save a Life: W hy a Rabbi and a Je wish
Lawyer Must Disclose a Client Confidence, 29 Loy. L.A. L. Rev. 1771, 1776-79 (1996) (arguing that, under Jewish
teachings, confidentiality must give way to preserving life); Harry I. Subin, The Lawyer as Superego: Disclosure of Client
Confidences to Prevent Harm, 70 Iowa L. Rev. 1091, 1172-80 (1985) (arguing in favor of disclosure of client confidence
to prevent death or injury to another); cf. Keenan, Confidentiality, supra note 504, at 889-93 (suggesting that, where there
is a threat of death or serious bodily injury to an innocent person, co nfidentiality and fidelity might give way to disclosure
and justice); Keenan, Confidentiality, Disclosure, and Fiduciary Responsibility, supra note 503, at 152-55
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(acknowledging that fidelity might be overruled when a claim of justice is particularly profound).
In Catholicism, confidences communicated in confession may never be divulged. T his is because the priest
receives these confidences as God's representative. Dexter S. Brewer, The Right of a Penitent to Release the Confessor
from the Seal: Considerations in Canon Law and American Law, 54 Jurist 424, 429-30 (1994); see also Anthony Cardinal
Bevilacqua, Confidentiality Obligation of the Clergy from the Perspective of Roman Catholic Priests, 29 Loy. L.A. L.
Rev. 1733, 1734-37 (1996); Teresa Stanton Collett, Sacred Secrets or Sanctimonious Silence, 29 Loy. L.A. L. Rev. 1755,
1747 (1 996).

[FN561]. See, e.g., Freedman, Understanding Lawyers' Ethics, supra note 20, at 121.

[FN562]. As we have noted, the virtues do so metimes conflict. See supra notes 4 89-9 2 and acco mpa nying text.

[FN563]. But see D.C. Rules of Professional Conduc t Rule 3.3(b) (1991) (delineating the way in which a lawyer may
perm it a criminally accused client to present false testimony, including eliciting the testimony in a narrative fashion and
not arguing the probative value of the client's testimony in closing argument).

[FN564]. Freedman, Understanding Lawyers' Ethics, supra note 20, at 120; cf. Allegretti, supra note 50, at 80 (arguing
that lawyers must counsel lying clients to “come forward and admit the lie,” and if the client will not comply, the lawyer
“may have to reveal the falsehood”).

[FN565]. Curtis, supra note 20 , at 8-9. As Curtis notes:
The relation be tween a lawyer and his client is ... intimate .... Y ou wo uld lie for your wife. You wou ld lie for
your child. T here are othe rs with whom yo u are intim ate eno ugh, clo se eno ugh, to lie for them when you wo uld no t lie
for yourself .... I don't see why we should not come out roundly and say that one of the functions of a lawyer is to lie for
his client; and on rare occasions, as I think I have shown, I believe it is. Happily they are few and far between, only when
his duty gets him into a corner or puts him on the spot. Day in, day out, a lawyer can be as truthful as anyone.
Id.; see also Fried, supra note 48, at 1066.
[FN566]. See, e.g. Jack & Jack, supra note 542, at 68.

[FN567]. Smith, supra note 23, at 42.

[FN568]. Mo nroe Freedma n tells a story which makes this point. Freedman's friend, a Reform rabbi, claimed to believe
as a matter of moral principle that human life was sacred. However, the rabbi had never served on a capital jury because
he always indicated on the jury questionnaire that he was morally opposed to the death penalty. Freedman po inted out
to the rabbi that his conduct was not consistent with his expressed moral principles. According to the rabb i's conduct,
his paramount concern was not human life, but being truthful on the jury q uestionnaire. B ecause the rabbi was unable
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to answer the jury questionnaire untruthfully, he was forever disqualifying himself from sitting on a jury and upholding
the primacy of life. Upon reflection, the rabbi lied the next time he received a jury questionnaire. Mo nroe H. Freedm an,
Religion is Not Totally Irrelevant to Legal Ethics, 66 Fordham L. Rev. 1299, 1300 (1998).

[FN569]. Ellen Y arosh efsky, Balancing Victim 's Rights and Vigo rous A dvocacy for the D efendant, 1989 Ann. Surv. Am.
L. 135, 135 (1990).

[FN570]. See, e.g., Seymour W ishman, Confessions of a Criminal Lawyer 6-7 (1981).

[FN571]. It should be noted that the victim is no longer a marginal actor in the criminal justice system. Since the early
197 0s, the victims' rights movement has succeeded in securing a greater voice for victims at all stages of criminal
proceedings. George P. Fletcher, With Justice for Som e: Victims' Rights in C riminal Trials (1995); see also Christopher
R. Go ddu , Victims' “Rights” or a Fair Trial Wronged?, 41 Buff. L. Rev. 245, 248-50 (1993). There is currently a strong
movement afoot for a federal constitutional ame ndment guaranteeing victims' rights. Chief Justice Richard B arajas &
Scott Alexander Nelson, The Propo sed Crime Victims' Federal Constitutional Amendment: Wo rking Toward a Proper
Balance, 49 Baylor L. Rev. 1, 4 (1997). In recent years numerous states have passed their o wn co nstitutional amendme nts
guaranteeing a role fo r crime victims in criminal proc eedings. Id. at 11 n.37.

[FN572]. See, e.g., Simon, supra note 23, at 1704-22.

[FN573]. Larry S. Pozner & Roger J. Dodd, Cross-Examination: Science and Techniques (1993); see also Anthony G.
Amsterdam, Trial M anual 5 for the Defense of Criminal Cases 127-53 (19 89).

[FN574]. M any considerations go into the tone and content of cross-examination. In most cases, it would be
counterproductive to attack harshly a sympathetic or sincere victim or witness. Larry S. Pozner & Roger J. Dodd,
Cross-Examination: Science and Techniques, at 1-29 (Supp. 1994). We reject the rhetoric of cross-examination as
“re-victimization.” No t only is cross-examination merely word s, but it belittles serious crime victimization to suggest
that the experience of being questioned in court even comes close to the experience of being a victim of c rime. For a
powerful personal account of criminal victimization by a progressive commentator on criminal justice, see Bruce Shapiro,
One Violent Crime, Na tion, Ap ril 3, 1995, at 437. But see Catharine A. MacKinnon, Only Words (1993) (arguing that
there is no meaningful distinc tion be tween speech and cond uct in the context of pornography, harassm ent, and hate
speech).

[FN575]. Prejean, supra note 257, at 64.
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[FN576]. Id. at 66.

[FN577]. Smith, supra note 23, at 50; Jack & Jack, supra note 542, at 107.

[FN578]. Cf. David Ma rgolick, At the Bar, N.Y. T imes, May 21, 1993 , at B9 (reporting that, when a female lawyer who
had survived a brutal rape and would-be murder testified at the sentencing hearing that she did not seek vengeance on
her mildly retarded assailant, the presiding judge cried). The summer of 1997 featured two particularly emotional
criminal trials, the prosecution of Timothy M cVeigh for the Oklahom a City bomb ing, with its horrific tales of death and
destruction and the prosecution of previously convicted child molester Jesse Timmend equas for the murder of
eight-year-old Megan Kenkas in New Jersey. See Bruce Tomaso, McVeigh gets death sentence: Appeals in Oklahoma
City bombing case expected to take years, Dallas Morning News, June 14, 1997, at 1, available in 1997 WL 11497706
(reporting that even the generally steely Judge Richard Matsch had to fight back tears upon hearing some of the testimony
in the McV eigh case); Jo Thomas, Lawyers Seek To Disqualify U.S. Attorney In Bomb Trial, N.Y. Times, Aug. 14,
1997, at A12 (U.S. Attorney Patrick M. Ryan admitting that his “‘voice quivered ’“and he needed “‘10 seconds to try to
regain control’“when he was questioning a witness in the trial of Timothy McVeigh); Dale Russakoff, Defense Describes
Tortured Childhood of M egan's Killer: Lawyers Try to Persuade Jury to Spare Timmendeq uas's Life, Wash. Post, June
10, 1997, at A19 (recounting the defense presentation of “gruesome details” about Timmendeq uas's own sexual and
physical abuse as a child at the trial's penalty phase in the hope of persuading the jury to sentence him to life in prison
instead of death).

[FN579]. Yaroshefsky, supra note 569, at 145-46; see also Abbe Smith, On Representing a Victim of Crime, in Law
Stories 164 (Gary Bellow & Martha M inow eds., 1996).

[FN580]. Allegre tti, supra note 50, at 72. But see Kunen, supra note 15, at 255-57 (public defender exploring his reaction
to the acquittal of a probab ly guilty client). In this passage, K unen beco mes d ownright rhapsodic ab out what he initially
regarded as a clichéd portion of his closing argument:
As my mood got more and more elevated, it dawned on me that my patriotic rap to the jury about the United
States' being different from most of the nations of the world, because we put the burden of proof on the government, was
true. I had thought I was being cynical and manipulative when I'd said it, but it really was true. And if the government
doesn't prove its case, the accused should go free.
I felt proud to be an Am erican.
Id. at 257.
[FN581]. Shaffer, supra note 7 6, at 55 ; Michele H . Kalstein et al., Co mment, Calculating Injustice: The Fixation on
Punishment as Crime Control, 27 Harv. C.R.-C.L. L. Rev. 575 (1992).

[FN582]. Frequently, when someone is arrested for a heinous crime, unknowing neighbors and friends comment about
what a nice person the accused is and how o ut of cha racter the accusation is. See, e.g., Bernard Lefko witz, Our Guys 4-5
(1997) (“[T]hese Glen Ridge kids [who raped a retarded girl], they were pure gold, every mother's dream, every father's
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pride .... They were Our Guys.”); James Collins, The Burden of Proof, Time, May 26, 1997, at 32, 34 (quoting Michael
Fortier, prosecution witness and former army buddy of Oklahoma City bombing defendant Timothy Mc Veigh, “‘If you
don't consider what happened in Oklahoma, Tim was a good person.’“).

[FN583]. Allegre tti, supra note 50, at 77; David L. Bazelon, Questioning Authority 170-71 (1988). Bryan Stevenson
eloquently makes this p oint:
I have a vision of justice. I believe that a society that defines itself by a commitment to law and to the fair and
just application of law can never accept or tolerate injustice within legal systems, p articularly when that injustice explo its
the powerlessness of the poor. I believe that each of us is more than the worst thing we've ever do ne. I believe if you
hurt somebody you're not just hurtful; if you offend somebody, you are not just offensive, if you tell a lie, you're not just
a liar; if you take something you're not just a thief; even if you kill somebody, you're not just a killer.
Bryan Stevenson, 1997 Commencement Address, Georgetown Law: Res Ipsa Loquitur, Fall 1997, at 28, 36.
[FN584]. McIntyre, supra note 16, at 151; Hoffman, supra note 19, at 37.

[FN585]. McIntyre, supra note 16, at 168.

[FN586]. Shaffer, supra note 76, at 55.

[FN587]. Allegretti, supra note 50, at 77.

[FN588]. Id.

[FN589]. See supra notes 178-84 and accompanying text; Shaffer, supra note 76, at 78.

[FN590]. Allegretti, supra note 50, at 75 (“Jesus, after all, died for the guilty. I am only called to serve the guilty.”).

[FN591]. Ogletree, supra note 76 , at 1240 -41; see also Randy Bellows, Notes of a Public Defender, in The Social
Resp onsibility of Lawyers: Case Studies 97 (Phillip B. H eymann & Lance Leib man, eds., 1988 ); cf. Ho ffman, supra note
19, at 23 (“There's the unique chemistry of the criminal lawyer. He has to have more than legal lore; he has to be a bit
of the ham and a lot of the gambler. He has to thrive on the tensions of the courtroom; to think on his feet, hurling
questions at a witness and o bjec tions at a judge; to stake his reputation on the all-or-nothing of a jury's verdict of guilty
or no t guilty. Small wonder then that so few are ‘called’ to the criminal bar.”). For a fictional example of a burned out
pub lic defender-turned-private investigator, we recommend the work of mystery writer Sara Paretsky. The central
character, V.I. Warshawski, still has the voice and sensibility of a pub lic defender. See, e.g., Sara Paretsky, W indy City
Blues (1995); Sara Paretsky, Tunnel Vision (1994); Sara Paretsky, Guardian Angel (1992); Sara Paretsky, Burn Marks
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(1990); Sara Paretsky, Blood Shot (1988); Sara Paretsky, Bitter Medicine (1987); Sara Paretsky, Deadlock (198 4); Sara
Paretsky, Indemnity Only (1982).

[FN592]. Bellows, supra note 591, at 97.

[FN593]. Kunen, supra note 15, at 29.

[FN594]. Fox Butterfield, W ith Juvenile Co urts in Chaos, So me P ropose S crapping T hem, N.Y . Times, July 21, 1997,
at A1; se e also L uban, Are Criminal Defenders D ifferent?, supra note 23, at 1731-36. Clarence Darro w explains why
there will always be inequitable resources: “If the courts were organized to promote justice the people would elect
somebody to defend all these criminals, somebody as smart as the prosecutor--and give him as many detectives and as
many assistants to help, and p ay as much m oney to defend yo u as to p rosec ute you.” A ttorney fo r the D amned, sup ra note
2, at 12.

[FN595]. See supra note 34; see also McIntyre, supra note 1 6, at 89 . There is some basis for public defenders' feelings
of “relative dep rivation.” Id. at 94. For example, the starting salary for a public defender in the Defender Association
of Philadelphia is $32,40 0. Law scho ol classmates who enter large (250 attorneys or more) law firm practice make
app roxim ately $70,000. More Large Firms Combine Lockstep , Merit, 2 No . 11 Law Firm Partnership & Benefits Rep.
1 (Dec. 1996). Some first year associates who work for large firms in New York start at over $86,000, while large firms
in W ashington, D .C. routinely pay first year associates over $75,000. Larry Smith, Bold Associate Pay Hike ... Facing
Stiff Comp etition from New Y ork Branches, One D .C. Firm Rolls the Dice, 15 No. 21 of Counsel 2, 3 (1996 ).

[FN596]. Ogletree, supra note 76, at 1241.

[FN597]. See, e.g., Paretsky, Bitter Medicine, supra note 591, at 13.

[FN598]. Bellows, supra note 591, at 97.

[FN599]. By connection, we mean the companionship that comes with fidelity to client. Cf. Ogletree, supra note 76
(arguing that empathy and heroism are sustaining motivations for public defenders). Charles Ogletree's notion of empathy
as a sustaining force for public defenders is bo th less and more than the lawyer-client companionship we embrace. One
can empathize with c lients-- that is, “understand their problems, and ... have compassion,” id. at 1272, without
undertaking to be that client's faithful companion to the bitter end. On the other hand , empathy seems to spawn a more
bound less companionship than we would propose. Id.; cf. Darrow, The S tory of M y Life, supra note 57 , at 337 (“I can
hardly remember the time when I was not sorry for the inmates of prisons. I have no doubt that this feeling made me m ore
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readily undertake their defense in courts.”).
Ogletree also offers “heroism” as a sustaining motivation. Ogletree, supra note 76, at 1275-77. Although there
is some similarity b etween Og letree's notion of heroism and o ur rend ering o f the courageous advocacy of Abraham,
Moses, and Esther, see supra notes 82-118 and accom panying text, we regard zealous advocacy as an expression of
fidelity. We believe that a desire for heroism does not sustain indigent criminal defense lawyers, both because it is too
self-centered and because it is difficult to be a hero for very long in the trenches of criminal court. See Paretsky, Bitter
Medicine, supra note 591, at 144-45; see also Babcock, supra note 16, at 178.

[FN600]. Keenan, The Virtue of F id elity, su pra note 503, a t 39. C f. E.M . Forster, Howards End 186 (1921) (Margaret
Schlegel declaring, “Only connect!”).

[FN601]. Smith, O n Represe nting a V ictim of Crime, supra note 579 (“The truth is, no matter what crimes my clients
are accused of committing, once I become their lawyer I fee l a connection to them . No matter w ho they are, there is
almost always something to like about them, or at least something redemptive.”).

[FN602]. Curtis, supra note 20, at 3.

[FN603]. Lewis, supra note 54, at 215.

[FN604]. Prejean, supra note 257; Ogletree, supra note 76, at 1288.

[FN605]. See supra note 50.

[FN606]. Allegretti, supra note 50, at 29; see also Charles L. Kammer, III, Vocation and the Professions, in The Annual
of the Society of Christian Ethics 168-78 (198 1).

[FN607]. See Coles, supra note 1.

[FN608]. Fox Butterfield, America's Aging, Violent Prisoners, N.Y. Times, July 6, 1997, §4, at 3.
50 Mercer L. Rev. 443
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